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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 920
[Docket No. FV96-920-3 IFR]

Kiwifruit Grown in California;
Reduction of Reporting Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
reduces the reporting requirements for
California kiwifruit handlers who ship
less than 10,000 trays or tray
equivalents per fiscal year. The changes
in reporting requirements were
unanimously recommended by the
Kiwifruit Administrative Committee
(Committee), the agency responsible for
the local administration of the Federal
marketing order for kiwifruit grown in
California. This interim final rule
decreases the reporting burden on such
handlers while maintaining the
information collection necessary for the
efficient operation of the program.
DATES: Effective October 4, 1996;
comments received by November 4,
1996 will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456, Fax #
(202) 720-5698. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours. Small businesses may
request information on compliance with
this regulation by contacting: Jay

Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456; telephone (202) 720-
2491, Fax # (202) 720-5698.

FOR FURTHER INFORMATION CONTACT: Kurt
J. Kimmel, California Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721; telephone: (209) 487—
5901, Fax # (209) 487-5906; or Charles
L. Rush, Marketing Specialist,
Marketing Order Administration
Branch, F&V, AMS, USDA, room 2522—
S, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 720-5127,
Fax # (202) 720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
920 (7 CFR part 920), as amended,
regulating the handling of kiwifruit
grown in California, hereinafter referred
to as the “order.” This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not

later than 20 days after date of the entry
of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 65 handlers
of kiwifruit who are subject to
regulation under the marketing order
and approximately 500 producers of
kiwifruit in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.
The majority of kiwifruit handlers and
producers may be classified as small
entities. Interested persons are invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

This rule reduces the number of
reports required to be filed by small
kiwifruit handlers (those who handle
less than 10,000 tray equivalents per
year). The decrease in the number of
reports required to be filed does not
inhibit the effective operation of the
order. It is estimated that less than
100,000 tray equivalents would be
shipped by those eligible for the
reduced reporting requirement, or
approximately one percent of California
kiwifruit production. A majority of
these small volume handlers, eligible for
the reduced reporting requirement, sell
fruit for two to five growers. Generally,
kiwifruit shipments are small and may
consist of less than 50 trays at a time.
Shipment information from these small
volume handlers will be added into the
total shipments at the end of each fiscal
year. The lack of shipment information
that will be provided by these handlers
on a monthly basis is insignificant. The
Committee is still able to levy
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assessments on those handlers eligible
for the reduced reporting requirement
based on the information in the
shipment reports that is still required
twice per season.

This rule directly benefits small
kiwifruit handlers. It is anticipated that
approximately 20 of the 65 handlers are
eligible for the reduced reporting
burden authorized by this rule. The
range of volume of kiwifruit handled by
kiwifruit handlers is extremely broad
with some handlers handling as few as
50 tray equivalents and others over 1
million tray equivalents. The majority of
handlers fall in the middle and on
average ship between 100,000 and
800,000 tray equivalents.

Based on available information, the
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

Under the terms of the order, fresh
market shipments of California kiwifruit
are required to be inspected and are
subject to grade, size, maturity, and
pack and container requirements. In
addition, the order authorizes the
Committee to collect information from
kiwifruit handlers in order to efficiently
operate the program.

The Committee met on June 12, 1996,
and unanimously recommended
reducing the reporting burden for
handlers who ship less than 10,000 tray
equivalents per season. Such handlers,
if they qualified with the committee,
will no longer be required to complete
biweekly inventory reports and will
only be required to fill out a monthly
shipment report twice per year.

Section 920.60 of the order authorizes
the Committee, subject to the approval
of the Secretary, to request information
from handlers necessary to perform its
duties under the order. Section
920.160(a) of the order’s rules and
regulations requires a report of
shipments to be filed with the
Committee by the fifth day of the month
following such shipment, or such other
later time established by the Committee.
This report is used to compile statistical
information on shipments and to
calculate assessments owed under the
marketing order. Pursuant to
§920.160(b) each handler must file a
Kiwifruit Inventory Shipment System
(KISS) report on the fifth and twentieth
day of each month. The information
collected in the KISS report is used to
track inventories of California kiwifruit
and provide inventory statistics, in
aggregate, to the industry. Both of these
reports are also required under the
authority of the California Kiwifruit
Commission (State Commission), which
administers a State program.

Prior to the 1995-96 season, the State
Commission determined that the
reporting burden of the KISS report and
the shipment report was
disproportionately impacting small
volume handlers. As a result, the State
Commission created an alternate
reporting system, known as ‘“Reporting
EZ.” It allows handlers who ship less
than 10,000 tray equivalents per season
to file the shipment report twice per
season instead of monthly and exempts
handlers from filing the KISS report.

Similarly, this rule reduces the
frequency that the shipment report is
filed and eliminates the filing of a KISS
report for those handlers that ship less
than 10,000 trays or tray equivalents per
fiscal year so that the **Reporting EZ”
program is authorized under both the
State program and the Federal order.
Handlers shipping under 10,000 trays or
tray equivalents per season will only
have to fill out the shipment report
twice per year. The first report is due
January 5 or such other later time
established by the Committee and
includes information on fresh
shipments from the beginning of the
fiscal year (August 1 through December
31). The second shipment report is due
the fifth day of the month following
each handler’s last shipment for the
season and includes shipments from
January 1 until the end of shipping
season.

In order for a handler to qualify for
the ““Reporting EZ”* program, the
Committee must make a determination
prior to October 31 (near the beginning
of the shipping season). The information
that the Committee will use to
determine whether a handler is
qualified is available from the State
Commission. The State Commission
already requires handlers to submit
information in order to determine
whether a handler intends to ship under
10,000 tray equivalents per year. Thus,
the Committee will not need to place
any additional reporting burden on
kiwifruit handlers in order to determine
handler eligibility for the “Reporting
EZ” program. The State Commission
and the Committee have a written
memorandum of understanding that
provides for the sharing of information
while keeping proprietary information
confidential. Once the handler has
qualified, the Committee will then
notify handlers that they are eligible for
the ““Reporting EZ’" program.

The information collection
requirements contained in the
referenced sections have been
previously approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act (Pub. L. 104-13) and

have been assigned OMB number 0581—
0149.

This rule reduces the reporting
burden on approximately 20 handlers of
kiwifruit who have been spending
approximately 240 hours completing the
shipment reports and the KISS reports.

This rule invites comments on a
reduction in the reporting requirements
currently prescribed under the
California kiwifruit marketing order.
Any comments received will be
considered prior to finalization of this
rule.

After consideration of all relevant
material presented, the information and
recommendation submitted by the
Committee, and other information, it is
found that this interim final rule will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule relaxes the
reporting requirements under the
marketing order and should be
implemented prior to the shipping
season which begins October 1; (2) the
Committee unanimously recommended
these changes at a public meeting and
interested parties had an opportunity to
provide input; and (3) this rule provides
a 30-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2.In §920.160 paragraphs (a) and (b)
introductory text are revised to read as
follows:

§920.160 Reports.

(a) When requested by the Kiwifruit
Administrative Committee, each shipper
who ships kiwifruit, shall furnish a
report of shipment and inventory data to
the committee no later than the fifth day
of the month following such shipment,
or such other later time established by
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the committee: Provided, That each
shipper who ships less than 10,000
trays, or the equivalent thereof, per
fiscal year and has qualified with the
committee shall furnish such report of
shipment and inventory data to the
committee twice per fiscal year. The
first report shall be due no later than
January 5 and the final report no later
than the fifth day of the following
month after such shipment is completed
for the season, or such other later times
established by the committee. Such
report shall show:

(1) The reporting period;

(2) the name and other identification
of the shipper;

(3) the number of containers by type
and weight by shipment destination
category;

(4) inventory at the end of the
reporting period by container, and with
respect to flats, the size of the kiwifruit;

(5) the amount of Kiwifruit lost in
repack; and

(6) the amount of fruit set aside for
processing.

(b) Kiwifruit Inventory Shipping
System (KISS) form. Each handler,
except such handlers that ship less than
10,000 trays, or the equivalent thereof,
per season and have qualified with the
committee, shall file with the committee
the initial Kiwifruit Inventory Shipment
System (KISS) form, which consists of
three sections “KISS/Add Inventory,”
“KISS/Deduct Inventory,” and “KISS/
Shipment,” on or before December 5th,
or such other later time as the
committee may establish.
* * * * *

Dated: September 27, 1996.
Sharon Bomer Lauritsen,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 96—-25280 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922

Boundaries of the Cordell Bank
National Marine Sanctuary; Correction

AGENCY: Sanctuaries and Reserves
Division (SRD), Office of Ocean and
Coastal Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Commerce.

ACTION: Correcting amendment.

coordinates of the Cordell Bank
National Marine Sanctuary, California.

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Moore at (301) 713—-3141.
SUPPLEMENTARY INFORMATION: The
Cordell Bank National Marine Sanctuary
(CBNMS or Sanctuary) was designated
in 1989. SRD issued final regulations,
effective August 9, 1989, that included
the coordinates of the boundary of the
CBNMS (15 CFR part 922, subpart K,
Appendix A). NOAA recently became
aware of a minor discrepancy in the
boundary coordinates of the Sanctuary:
one boundary coordinate was
erroneously duplicated at Points No. 27
and No. 29. This notice corrects that
discrepancy by deleting Point No. 27
and re-numbering the boundary points
that follow. Neither the actual boundary
nor the area of the Sanctuary are
affected by this correction.

NOAA has decided to make this
document effective immediately
because public comment and delayed
effective date are not necessary due to
the minimal nature of the correcting
amendment.

(Federal Domestic Assistance Catalog

Number 11.429 Marine Sanctuary Program)
Dated: September 23, 1996.

David L. Evans,

Acting Deputy Assistant Administrator for

Ocean Services and Coastal Zone

Management.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is amended as
follows:

PART 922—[AMENDED]

1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

2. Appendix A to subpart K of part
922 is revised to read as follows:

Appendix A to Subpart K of Part 922—
Cordell Bank National Marine
Sanctuary Boundary Coordinates

P,\?(')r.]t Latitude Longitude
15 ... 37°59'12.39" 123°35'59.55"
16 ........ 37°58'39.40" 123°35'14.85"
17 ........ 37°58'00.57" 123°34'42.93"
18 ... 37°57'18.99" 123°33'43.15"
19 ....... 37°56'56.42" 123°32'51.97"
20 ... 37°56'18.90" 123°32'49.24"
21 ... 37°55'22.37" 123°32'36.96"
22 ... 37°54'26.10" 123°32'21.73"
23 ... 37°53'07.46" 123°31'46.81"
24 ... 37°52'34.93" 123°31'18.90"
25 ... 37°51'42.81" 123°31'19.10"
26 ........ 37°50'59.58" 123°31'02.96"
27 . 37°49'22.64" 123°29'34.07"
28 ... 37°48'49.14" 123°28'44.61"
29 ... 37°48'36.95" 123°28'08.29"
30 ........ 37°48'03.37" 123°28'23.27"
31 ... 37°47'41.54" 123°28'01.97"
32 ... 37°47'01.78" 123°27'16.78"
33 ... 37°46'51.92" 123°26'48.98"
34 ... 37°46'13.20" 123°26'04.79"
35 ... 37°46'00.73" 123°25'36.99"
36 ........ 37°50'25.31" 123°25'26.53"
37 ... 37°54'32.28" 123°23'16.49"
38 ... 37°57'45.71" 123°19'17.72"
39 ... 37°59'29.27" 123°14'12.16"
40 ... 37°59'43.71" 123°08'27.55"
41 ... 38°03'10.20" 123°07'44.35"
42 ... 38°04'01.64" 123°06'58.92"
43 ... 38°08'33.32" 123°04'56.24"
44 ... 38°12'42.06" 123°07'10.21"

[FR Doc. 96—-25152 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-08-M

FEDERAL TRADE COMMISSION

16 CFR Part 24

Guides for Select Leather and Imitation
Leather Products

AGENCY: Federal Trade Commission.
ACTION: Final rule; Final Guides for
Select Leather and Imitation Leather

Products.

SUMMARY: The Federal Trade
Commission (the “Commission”), as
part of its periodic review of its rules
and guides, announces that it has
concluded a review of its proposed
Guides for Select Leather and Imitation
Leather Products (‘‘proposed Guides™),
which combined and amended the
provisions of Guides for the Luggage
and Related Products Industry, the
Guides for Shoe Content Labeling and

51577

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
correcting a discrepancy in the

P,\?('Jr"t Latitude Longitude
38°15'51.72" 123°10'52.44"
38°07'55.88" 123°38'33.53"
38°06'45.21" 123°38'00.40"
38°04'58.41" 123°37'14.34"
38°04'28.22" 123°37'17.83"
38°03'42.75" 123°36'55.66"
38°03'11.10" 123°36'19.78"
38°02'46.12" 123°36'21.98"
38°02'02.74" 123°35'56.56"
38°01'27.10" 123°35'55.12"
38°01'22.28" 123°36'55.13"
38°01'11.54" 123°37'28.21"

13 ... 38°00'49.16" 123°37'29.77"
14 ... 37°59'54.49" 123°36'47.90"

Advertising, the Guides for the Ladies’
Handbag Industry and the Commission’s
Trade Regulation Rule Concerning
Misbranding and Deception as to
Leather Content of Waist Belts. The
Commission has decided to adopt the
proposed Guides, modified as discussed
below.

EFFECTIVE DATE: The effective date of
this rule is December 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Susan E. Arthur, Attorney, (214) 767—
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5503, Federal Trade Commission, Dallas
Regional Office, 100 N. Central
Expressway, Suite 500, Dallas, Texas
75201.

SUPPLEMENTARY INFORMATION:
l. Background

On September 18, 1995, the
Commission rescinded the Guides for
the Luggage and Related Products
Industry (“‘Luggage Guides”), the Guides
for Shoe Content Labeling and
Advertising (““‘Shoe Content Guides”),
and the Guides for the Ladies’ Handbag
Industry (‘““Handbag Guides™). 60 FR
48027 (September 18, 1995). On the
same day, the Commission sought
public comment on proposed Guides for
Select Leather and Imitation Leather
Products. 60 FR 48056 (September 18,
1995). The proposed Guides combined
relevant portions of the three Guides,
updated certain language used in the
Guides, and made other modifications
to clarify and streamline the provisions
of the Guides. The Commission
included within the coverage of the
proposed combined Guides certain
provisions of the Commission’s Trade
Regulation Rule Concerning
Misbranding and Deception as to
Leather Content of Waist Belts, 16 CFR
Part 405 (‘““Waist Belt Rule”).1

The request for public comment
contained questions designed to assist
the Commission in determining whether
the proposed Guides should be
expanded in scope and to allow
interested parties to apprise the
Commission of any special
considerations for their industries. The
questions were as follows:

1. Should the proposed Guides for
Select Leather and Imitation Leather
Products be expanded in scope to
include other products made of leather
or imitation leather? Such products
might include, but are not limited to,
clothing, furniture, watchbands, and
equestrian items.

2. Are there special considerations for
these or other leather or imitation
leather goods which are not addressed
by the proposed Guides? How could any
such special considerations be
addressed by the Guides?

I1. Comments Received

Nine comments were received in
response to this request for public
comment. Additionally, the
Commission received two Waist Belt
Rule comments in response to an
advance notice of proposed rulemaking
published on September 18, 1995.
Previously, the Commission had

1The Commission recently repealed the Waist
Belt Rule. 61 FR 25560 (May 22, 1996).

received 12 comments in response to its
March 27, 1995 Federal Register notice
on the three individual Guides and 10
comments on the Waist Belt Rule (all
but three of the Waist Belt Rule
comments were also submitted in
response to the request for comment on
the three Guides). Because the Waist
Belt Rule comments concern the same
or similar issues as those under
consideration in this proceeding, they
have been considered in this review.

In its September 18, 1995 Federal
Register notice, the Commission
addressed the first set of comments on
the three Guides and the Waist Belt
Rule, which had been received in
response to its March 27, 1995 Federal
Register notice. The Commission now
addresses the comments received in
response to the September 18, 1995
Federal Register notice and will refer to
the first set of comments where
appropriate or necessary to the
discussion.2

2Comments Received in Response to the March
27, 1995 Federal Register Notice.

Concerning the Three Guides:

1. Rose E. Kettering (““REK’’). Same comment sent
regarding Waist Belt Rule

2. Matt Anderson (‘““MA”’). Same comment sent
regarding Waist Belt Rule.

3. Marilyn Raeth (““MR”’). Same comment sent
regarding Waist Belt Rule.

4. James A. McGarry (“JAM’). Same comment
sent regarding Waist Belt Rule.

5. Lenna Mae Gara (“‘LMG”’). Same comment sent
regarding Waist Belt Rule.

6. Linda D. Lipinski (“LDL").

7. Footwear Industries of America (“FIA”).

8. Leather Industries of America, Inc. (““LIA”).
Same comment sent regarding Waist Belt Rule.

9. Luggage and Leather Goods Manufacturers of
America, Inc. (“LLGMA”).

10. Cromwell Leather Company, Inc. (“CL”).
Same comment sent regarding Waist Belt Rule.

11. Enger Kress (“EK”).

12. Footwear Distributors and Retailers of
America (““FDRA").

Concerning the Waist Belt Rule:

13. Stephen Toso (“ST").

14. Humphreys, Inc. (“HI"").

15. Enger Kress (“EK2").

Comments Received in Response to the
September 18, 1995 Federal Register Notice.

Concerning the Proposed Guides:

16. Ecological Fibers, Inc. (“EFI").

17. Leather Industries of America (“LIA2").
Addendum dated January 11, 1996 (‘“LIA3").
Addendum dated January 18, 1996 (‘“LIA4").

18. Fried, Frank, Harris, Shriver & Jacobson
(“FFHSJ”).

19. Footwear Industries of America (“FIA2").
Addendum dated January 25, 1996, to Susan Arthur
(“FIA3"). Addendum dated January 25, 1996, to
Secretary’s Office (“FIA4”). Addendum dated
January 30, 1996 (“FIA5”).

20. Footwear Distributors and Retailers of
America (“FDRA2").

21. Cromwell Leather Company, Inc. (““CL2").

22. People for the Ethical Treatment of Animals
(“PETA").

23. Hong Kong Government Industry Department
(“HK™).

In conducting this review, the
Commission also examined the
European Union Directive 94/11/EC,
which applies to footwear. The
Directive has as its objective informing
consumers of the contents of their
shoes, which is different from the
Guides’ aim of preventing
misrepresentation caused by the
appearance of leather. However, to
enhance global harmonization, the
Commission has, where appropriate,
incorporated some of the concepts of the
Directive into the Guides.

A. Comments Concerning the
Usefulness of the Guides

The proposed Guides are premised on
the Commission’s long-standing
position that a product that looks like
leather makes an implied representation
that the product is made of leather. The
Commission received a number of
comments which indicated a need for
the Guides. One comment, however,
stated that the proposed Guides are at
odds with current Commission law and
policy and urged the Commission to
abandon the Guides as they apply to
shoes and boots.3 This comment also
said that the proposed Guides convert
silence about shoe content into an
“‘appearance of leather”
misrepresentation and then require
disclosure to cure that
misrepresentation.

Specifically, the Footwear
Distributors and Retailers of America
argues that the proposed Guides deal
with conduct that is not prohibited
under modern FTC deception law. The
association cites International Harvester
Co., 104 F.T.C. 949 (1984), as setting
forth the circumstances under which the
Commission will apply deception
theory to omissions: (1) where the seller
fails to disclose information necessary
to prevent an affirmative statement from
creating a misleading impression, and
(2) where the seller remains silent under
circumstances which constitute an
implied but false representation.
International Harvester, however, also
states that a deceptive omission can
arise from the physical appearance of a
product, and cites as authority a case in
which the Commission upheld charges
against a seller who failed to disclose
that a simulated wood product was
actually paper. Haskelite Mfg. Corp., 33
F.T.C. 1212, 1216 (1941), aff'd, 127 F.2d
765 (7th Cir. 1942). The proposed

24. Luggage and Leather Goods Manufacturers of
America (“LLGMA2”).

Concerning the Waist Belt Rule:

24. Humphreys, Inc. (“HI2").

25. Larry Gundersen (“LG”).

3FDRA2, #20 at 2.
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Guides are designed to correct the same
type of omission as that in Haskelite.
Both cases provide support for the
underlying premise of the Guides.

The Footwear Distributors and
Retailers of America also cites
Thompson Medical, 104 F.T.C. 648,
(1984), aff'd, 791 F.2d 189 (D.C. Cir.
1986), cert. denied, 479 U.S. 1086 (1987)
and Leonard Porter, 88 F.T.C. 546,
(1976), as support for the proposition
that a product appearing to be leather
does not make an implied
representation concerning the material
from which the product is made. In
Thompson Medical, the Commission
said that if an initial review does not
permit it to conclude with confidence
that an implied message exists, it will
not find the implied claim unless
extrinsic evidence (consumer surveys,
expert testimony) allows it to conclude
that such a reading is reasonable. In
Leonard Porter, the Commission found
that consumers would not generally
assume that certain souvenirs were
handmade in Alaska by natives. The
Commission said that, simply from the
appearance of the items, it could not
conclude that the items possessed the
capacity to deceive as to their origin and
method of manufacture.4 With regard to
the appearance of leather and the
potential resulting content
representation created by that
appearance, however, a visual
examination of the item is sufficient to
determine whether a representation is
made. Extrinsic evidence is unnecessary
to determine the existence of the claim.

The Footwear Distributors and
Retailers of America comment also
expresses a belief that new high-tech
synthetics are far superior to the
synthetics used in the early 1960’s,
“offering the appearance, comfort,
breathability, durability, and other
gualities that are comparable or superior
to leather.” The organization believes
that the performance and value of the
shoe, not the materials used, drive
consumer choice. Further, Footwear
Distributors and Retailers of America
states that consumers do not assume
that footwear is made of leather nor do
they care about the exact materials used
in shoes.

The Commission believes that leather
content representations likely are
material to consumers. Two consumers
who responded to the first request for
comment indicated a belief that
imitation leather, when used in shoes,

4The Commission also said that complaint
counsel’s extrinsic consumer evidence did not
appear to be representative either of current
conditions or of any substantial segment of
consumers and did not support a need for
disclosures.

may cause feet to sweat excessively.5
Another stated that animal lovers,
vegetarians and others who do not wish
to wear leather need to know what they
are buying.6 Two other comments from
the first set of comments indicated that
the requirements of the Guides assist
consumers in making purchasing
decisions.” Although the Footwear
Distributors and Retailers of America
comment contends that these consumer
comments are anecdotal evidence which
should be rejected, the Commission
believes that they demonstrate a desire
on the part of consumers to be informed
of the nature of a product and that this
desire is common to a substantial
number of consumers.

It seems likely that the appearance of
leather in a synthetic material may be a
representation that the product is
leather. Further, price or other factors
are unlikely to signal to consumers that
a product which appears to be leather is
not.8 Products made from synthetics
that look like leather, especially
synthetic athletic shoes, are often priced
the same as similar products made of
leather.

In addition, the Guides trigger
disclosures for non-leather materials
only when a product appears to be
leather and is not. Many synthetics are
intentionally made to simulate the look
of leather, apparently because many
consumers prefer leather. Other
synthetic products, however, are clearly
and visibly synthetic, and for such
products disclosure requirements would
not be triggered. Thus, the application
of the Guides is properly limited to
situations where consumers are likely to
be misled about a product’s true
composition.

In sum, it seems likely that that the
appearance of leather in a non-leather
product constitutes a representation that
a product is leather. Consumers have
come to rely upon the information
provided pursuant to the Guides, and if
the Commission did not adopt the
proposed Guides, it is likely that
confusion in the marketplace would
result.

B. Comments Concerning Products
Covered by the Guides

The request for comment on the
proposed Guides contained questions
related to (1) expansion of the Guides to
include other types of products made of
leather or imitation leather and (2) any
special considerations for such products

SREK, #1; MA, #2 at 2.

6LMG, #5.

7MR, #3 and JAM, #4.

8|n contrast, consumers are unlikely to confuse
a gold-toned product with real gold when the
“pretender’” sells for a fraction of the amount that
gold items typically cost.

not addressed by the proposed Guides.
For the reasons discussed below, the
Commission has decided not to expand
the Guides to cover additional types of
products.

A number of comments received in
response to the first Federal Register
notice concerning the three individual
Guides addressed the expansion issue.
One comment said that a single set of
guides should cover all leather-using
industries.® Another stated that the
Guides could be generalized to many, if
not all, industries.10 Leather Industries
of America suggested that a set of
leather definitions be developed to
apply to all finished goods.11 The
Luggage and Leather Goods
Manufacturers of America stated,
however, that it did not endorse
combining the Guides because of the
special circumstances in other
industries.12 None of the second set of
comments concerning the proposed
Guides expressed any views on whether
the Guides should be expanded to
include additional products.

Other than the request for special
consideration of footwear contained in
the Footwear Distributors and Retailers
of America comment discussed above,
only one comment from the second set
of comments requested any special
consideration for certain products. This
comment came from a company which
supplies paper and cover products to
the bookbinding and looseleaf industry.
The comment requested an exclusion
for material thinner than 10/1000th of
an inch, provided that the material is
identified by some name which
indicates the presence of non-leather
ingredients (the company suggests the
term “reinforced bonded leather’’) and
that the material is used as covering
material.13 No such exclusion has been
incorporated into the Guides as
adopted. The leather appearance of the
product, rather than its thickness, makes
a representation to consumers. Further,
as addressed below, use of the term
“bonded leather’ is sanctioned by the
proposed Guides, provided that
appropriate disclosures are made.

While there are some arguments for
broadening the Guides, they are not
compelling. The record developed
during this review does not provide
sufficient support to justify expansion of
the Guides. There are still many
unanswered questions regarding the
extent to which misrepresentations are
made in other industries, how

9CL, #10 at 1.
10EK, #11 at 2.
11LIA, #8 at 4-5.
RLLGMA, #9 at 2.
13EFI, #16 at 2.
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consumers would interpret the
appearance of leather for products in
other industries, and whether there are
special considerations for other
industries. Thus, the Commission has
decided that the Guides should not be
expanded to cover additional
products.14 Nevertheless, all industries
which utilize leather and imitation
leather can obtain valuable guidance
from the Guides. Because the Guides are
interpretive of laws enforced by the
Commission, these industries may
obtain useful information from the
Guides even though they are not
specifically covered. Further, although
other industries may not be within the
coverage of the Guides, the Commission
is in no way prevented from otherwise
taking action against a company
engaged in deceptive omissions.

C. Suggested Changes to the Guides

A number of the comments received
in response to the second request for
comment suggested that certain changes
be made to the proposed Guides.
Generally, these suggestions fall into the
following categories: (1) Use of the term
“Leather,” (2) Multi-material Shoes, (3)
Disclosure Requirements, (4) Concealed
Innersoles, (5) Use of the term “Bonded
Leather,” (6) Use of the term
“Waterproof,” and (7) Deletion of
Unnecessary Provisions.

1. Use of the Term ‘“‘Leather”

Split leather is the leather which
results from the splitting of hides or
skins into two or more thicknesses,
other than the grain or hair side. Top
grain leather is the grain or hair side. As
published for comment, the proposed
Guides provided for use of the term
“leather” only when the material is top
grain leather. Originally, the distinction
was retained because of apparent
differences between the performance
and appearance of top grain leather and
that of split leather, as well as possible
consumer expectations with regard to
these materials. Upon further
consideration, the Commission has
decided that the term ““leather” would
also be appropriate for split leather
products.

The European Union Directive 94/11/
EC, which applies to footwear, allows
split leather to be called “leather”
without qualification.1s For this reason,

14The provision concerning the scope of the
Guides is modified in that the term “footwear” is
substituted for the enumeration of footwear items.

15Under the European Union directive, leather
which has a surface coating thicker than 0.15 mm
cannot be called “‘leather.” Leather with a surface
coating which does not exceed one third of the
thickness of the material but is greater than 0.15
mm must be referred to as *‘coated leather.” The

two comments from the first set of
comments urged that the Guides be
amended to allow split leather to be
called *‘leather.” 16 The comments
suggested that technological advances
have resulted in a split leather which is
superior to that produced years ago. In
support of preservation of the Guides’
distinction between top grain and split
leather, however, one of the first set of
comments stated that split grain is less
expensive, less attractive, and less
durable than top grain leather, and that
split leather is subject to “crocking.” 17
Another of that set of comments stated
that the Guides should continue to
permit only top grain leather to be
called *‘leather” or “‘genuine leather”
and that other forms of leather should
include qualifying words.18

One of the second set of comments
reasoned that top grain leather is in fact
a split—albeit the top grain split—of a
cowhide or sheep-skin.1® Further, the
comment stated that top grain leathers
are noted for their exceptionally low
tear strength and structural weakness.
The comment also said that it could be
argued that there is no application
where splits could not visually and
physically replace or substitute top
grain leathers, but that the reverse
would not apply. The commenter stated
that for use on the products its client
manufactures, appointment books and
diaries, splits are preferable for their
strength characteristics and their
blemish-free surface. Since these
products are enhanced by use of split
leather, the comment states that it
would not be unfair or deceptive to
represent that the products are leather,
but that it would detract from the
marketing of the products to refer to
them as anything other than leather.20

Rather than relying upon the
performance characteristics of split
leather and top grain leather, the
Commission believes that consumer
understanding and the messages

proposed Guides do not address coating materials
because such materials were not addressed in the
original Guides, and there is insufficient record
evidence regarding practices in the United States
upon which to base guidance about coatings.

16|A, #8 at 4; FDRA, #12 at 3. FDRA restated this
position in its second comment.

17FIA, #7 at 2. The comment stated that crocking
is the transfer of color from the surface of a colored
material to an adjacent area of the same material or
to another surface, principally by rubbing. In its
second comment, Footwear Industries of America
again supported qualification of split leather
because of differences in the performance and
appearance of split leather and top grain leather.

18CL, #10 at 1.

19FFHS), #18 at 1.

20 Alternatively, the comment requested a
clarification of the scope of the Guides to make
clear that the Guides do not apply to the company’s
products.

conveyed to consumers should be the
focus in deciding whether to permit use
of the term “‘leather” to describe split
leather. Footwear Distributors and
Retailers of America commented that
there is no reason to assume that
consumers distinguish between top
grain and split leather.21 Another
comment requested modification of the
proposed Guides to accurately reflect
consumer acceptance of split leather.22
The Commission believes that it is
reasonable to assume that consumers do
not perceive a distinction between
“leather’” and “split leather”” and that
consumers do not assume that “‘leather”
means only “‘top grain leather.” Indeed,
the relevant definition of leather is the
““dressed or tanned hide of any animal,
usually with the hair removed.” 23 If the
Guides are modified to allow split
leather to be called “leather,”
manufacturers of top grain leather
would be free to label their products as
“top grain leather” if they so choose. It
is likely that a number of top grain
leather product manufacturers already
label their products in this manner. If
consumers are aware of any difference
in the quality of various types of leather,
the term ““top grain” will likely convey
more useful information to consumers
than will the term “split.”

Based on the European Union
position on split leather and the
representation that the Commission
believes is made to consumers by use of
the term ““leather,” the Commission
deletes from the Guides the provision
stating that only top grain leather can be
called leather without qualification.
Furthermore, the provision requiring
disclosure of the presence of split
leather and other references to the term
“split leather” are deleted.

2. Multi-Material Shoes

Footwear Distributors and Retailers of
America suggested that the proposed
Guides should be more flexible with
regard to multi-material footwear.24 The
proposed Guides stated that if all or part
of a shoe is non-leather with the
appearance of leather, the general nature
of the material or the fact that the
material is not leather should be
disclosed.2s The proposed Guides also
stated that a product which is made
principally of leather but which has

21FDRA2, #20 at 3.

22FFHS], #18 at 1.

23The American Heritage Dictionary, Houghton
Mifflin Company, Third Edition (1992).

24FDRA2, #20 at 4.

25Under the proposed Guides as published for
comment, the composition of heels, stiffenings, and
ornamentation was not considered when making
the determination of whether a shoe, boot, or
slipper may be called ““leather.”
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non-leather parts with the appearance of
leather may be described as leather as
long as there is a disclosure of the non-
leather parts. Given the current design
of footwear, it may have been necessary
in order to comply with the proposed
Guides to disclose the composition of a
number of different parts of a shoe.
Such a lengthy disclosure may have
been cumbersome to manufacturers and
confusing to consumers.

The EU Directive on Footwear states
that labels shall provide information on
only three parts of a shoe: the upper, the
lining and sock, and the outersole.26 The
Commission believes that such a
limitation is appropriate to prevent
costly and cumbersome disclosures.
Consequently, a footnote has been
added to the Guides indicating that
footwear is considered to be composed
of these three parts.

Footwear Distributors and Retailers of
America suggest allowing use of a more
flexible disclosure if a footwear part is
composed of both leather and non-
leather materials. For example, if the
majority of the upper is leather, the
following term would be used: “‘leather
and manmade upper.” If leather is not
the majority of the material: “‘upper of
manmade and leather materials.”
Because such disclosures would inform
consumers that the upper of a shoe is
not entirely leather and would prevent
deception, a footnote has been added to
the Guides which states that, with
regard to footwear, it is sufficient to
disclose the presence of non-leather
materials in the upper, the lining and
sock, or the outersole, provided that the
disclosure is made according to the
predominance of materials. An example
similar to the one mentioned above has
also been added.

3. Disclosure Requirements

People for the Ethical Treatment of
Animals stated that its members,
because of their ethical concerns, need
labels affixed to products which
accurately identify the material from
which the product is made. The
organization suggests that all leather
products be labeled *“Animals Suffered

26 The European Union Directive defines these
three parts of a shoe as follows: (1) the upper is the
outer face of the structural element which is
attached to the outersole; (2) the lining and sock are
the lining of the upper and the insole, constituting
the inside of the footwear article; and (3) the
outersole is the bottom part of the footwear article
subjected to abrasive wear and attached to the
upper.

According to the Directive, labels must disclose
the material which constitutes at least 80% of the
surface area of the upper, 80% of the surface area
of the lining and sock, and at least 80% of the
volume of the outersoles. The Guides have not been
modified to conform with the European Union
Directive with respect to the 80% figure.

to Make This Product” and that all non-
leather products be labeled “Cruelty-
free Product.” The aim of the Guides is
to prevent misrepresentation of leather
content. The disclosures provided in the
proposed Guides accomplish this goal.
The disclosures suggested by People for
the Ethical Treatment of Animals are
not appropriate in the context of the
Guides.

4. Concealed Innersoles

The proposed Guides currently state
that shoes with visible parts having the
appearance of leather but containing
non-leather concealed innersoles should
bear a disclosure of the composition of
the innersoles.27 Initially, the
Commission believed that insufficient
evidence of consumer beliefs had been
presented to warrant removal of this
provision. On further consideration,
however, the Commission now has
decided that disclosure of the
composition of concealed innersoles is
not needed.

Comments from two trade
associations addressed this issue.
Footwear Industries of America objected
to the Guides’ not being limited to
uppers and outersoles, the two main
components of a shoe upon which the
association believes consumers base
their purchasing decisions.28 The
comment said that innersoles are
typically covered with a sock lining or
insole sock which conceals the
innersole and separates it from the foot,
S0 consumers are not deceived into
thinking it is leather. Footwear
Distributors and Retailers of America
argued that the concealed innersole
disclosure should be deleted given the
absence of any empirical evidence that
consumers care about concealed
innersoles.2® The comment also said
that consumers should not have any
expectations at all about a part of the
shoe which is not seen.

Footwear Industries of America stated
that leather innersoles do not guarantee
better performance, and that leather is
no longer being used in this manner.30
The comment states that leather
innersoles crack and break during
flexing movements due to the effects of
perspiration acids and humidity. The
comment also estimates that less than

27Concealed innersoles are the portion of a shoe

hidden between the liner and the outersole of a
shoe.

28F|A2, #19 at 1. Footwear Industries of America
also made this argument in its first comment.

29FDRAZ2, # 20 at 3. In its first comment, the
organization stated that the Guides should not
apply to concealed innersoles because consumers
expect that the concealed portions of footwear
bottoms, particularly innersoles, are made of
synthetic material.

30F|A2, #19 at 2.

1% of the 1.6 billion pairs of shoes sold
annually in the U.S. have a leather
innersole, and that most are cellulose
board. The association also provided
information to indicate that cellulose
board can outperform leather in a
number of respects, including
dimensional stability, porosity, and
thermal conductivity.3! The information
provided also indicates that the material
is lighter in weight than leather and has
a lower Ph factor than leather.

As discussed above, with regard to
footwear, the coverage of the Guides has
been limited to the three main parts of
footwear. Therefore, the provision
regarding concealed innersoles has been
deleted. A concealed innersole does not
make any implied representation to
consumers and, therefore, no disclosure
of the content of concealed innersoles is
necessary.32

5. Use of the Term ““Bonded Leather”

In drafting the proposed Guides, the
Commission considered a number of
comments concerning use of the term
“bonded leather,” which generally
refers to material made of leather fibers
held together with a bonding agent.
Although the original three Guides did
not mention the term “bonded leather,”
they addressed this type of material,
which is also called “ground leather,”
“pulverized leather,” or ‘“‘shredded
leather.” The Shoe Content Guides and
the Ladies’ Handbag Guides allowed
either a disclosure stating that the
material is simulated or imitation
leather or that the material is ground,
pulverized, or shredded leather. The
Luggage Guides stated that an accurate
representation as to the ground,
pulverized or shredded leather content
of the material could be made, but that
if the material had the appearance of
being leather a disclosure must be made
in accordance with the imitation leather
provision of the Luggage Guides. The
example given in the Luggage Guides
contains a disclosure that shredded
leather fibers are contained in the
material, but that rubber adhesive and
vinyl are also contained in the material.
The Luggage Guides provide that
consumers should be made aware of the
different components in this type of
material. The history of this issue was
considered in drafting the proposed
Guides, which state that if the term
“bonded leather” is used (or if similar
terms such as “ground leather,”
“pulverized leather,” or “shredded
leather’ are used), a disclosure of the
percentage of leather fiber and of the

31F|AS, #19 at 1.
32 As indicated above, the European Union
Directive does not apply to concealed innersoles.
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percentage of non-leather substances
contained in the product should be
made.

One of the comments expressed
support for the proposed Guides’
treatment of this issue.33 Another
comment suggested that this material
should be called “‘reinforced bonded
leather’ rather than simply ““bonded
leather” in order to put the public on
notice that there are other ingredients in
the material .34 A comment regarding the
Waist Belt Rule suggested that the term
“bonded leather’” should be permitted
to be used unconditionally.35 The
Commission concludes, however, that
use of the terms ““bonded leather” or
“reinforced bonded leather” without
further information is likely to confuse
consumers as to leather content, and the
best way to avoid such confusion is to
include the disclosures as provided by
the Guides.

Another commenter supported using
the term “bonded leather’ but did not
think the additional content information
as provided by the Guides was the best
solution.36 Cromwell Leather believed
that a qualifying word before the term
“leather” (such as ““bonded” or “split”)
will keep the Guides simple, yet
effective, and suggests that ongoing
education will increase consumer
understanding of the qualifying terms.
The comment stated that the proposed
Guides’ disclosure requirement for
bonded leather will create additional
costs and cause confusion because some
manufacturers get bonded leather from
more than one supplier. The company
believes there should be a 75% leather
fiber minimum for use of the term
“bonded leather” (without further
qualification). The comment states that
there is widespread industry agreement
on the 75% figure.

As discussed in response to the first
set of comments, however, even if the
75% figure were an industry practice or
standard, it would not prevent
deception. In one of the original
comments regarding the Waist Belt
Rule, consumer survey evidence was
provided in support of use of the term
“bonded leather.”” 37 The data provided
indicates that some consumers may be
misled by use of the term. Further, the
term may be interpreted to mean that
the material is of greater quality than
leather,38 or is strengthened or
reinforced leather. Without the

3BFIA2, #19 at 1.

34EFI, #16 at 2.

35H|2, #24 at 1.

36CL2, #21 at 1.

37HI, #14, part 6.

38EK, #11 at 3 and letter dated February 3, 1964,
to the Commission from counsel for the Tanners’
Council of America at 10-11.

qualifying information contained in the
Guides, the term ““bonded leather’” may
not inform consumers that non-leather

fibers are contained in the material.

The ecological benefits of using the
term “bonded leather” (namely,
encouraging the use of leather scrap or
recycled leather fiber) are also
addressed in the second set of
comments. One of the comments urges
the Commission to reconsider the
decision not to require a minimum
leather content for use of the term
“bonded leather” because ecological
benefits are subverted.3° Another
comment urging a minimum threshold
for use of the term stated that permitting
any amount of leather fibers to be called
“bonded leather’” may diminish the use
of recycled leather fibers and reverse the
ecological progress the industry has
made.4° Whether recycling goals are
affected by use of the term ““bonded
leather” or not, consumers should be
made aware of the contents of such
material.

One of the second set of comments
urged the Commission to require a
minimum leather content for use of the
term “bonded leather” since consumers
may not read fine print.41 The Guides
already contain a provision regarding
the form of disclosures which should
prevent any “fine print” from being
used to mislead consumers. This
provision states that the disclosures
affixed to products and made in
advertising should be conspicuous and
clear and should be in close conjunction
with the representation necessitating the
disclosure.

In summary, the Commission believes
that consumers should be made aware
of the contents of bonded leather and
similar materials. The Guides’ treatment
of this issue accomplishes this objective.
One change has been made to the
“bonded leather” provision. The term
“reconstituted leather’ has been added
to the section concerning use of the
terms ground, pulverized, shredded,
and bonded leather. Apparently, this
term is often used interchangeably with
“bonded leather.”

6. Use of the Term *““Waterproof”’

A number of comments expressed
concern about the provision in the
proposed Guides which relates to the
term “waterproof”’ because the Guides
provide for use of the term only if an
item is impermeable to water.42 The
comments argue that a product can be

9LIA2, #17 at 1.

40CL2, #21 at 2.

ALLIA2, #17 at 1.

2LLGMA2, #24 at 1, LIA3, #17 at 1, LIA4, #17
at 1, FIA4, #19 at 1.

waterproof without being totally
impermeable to water. New technology
waterproofs leather by chemically
modifying the leather fibers. Use of this
material in footwear allows air
molecules to pass through while
preventing larger water molecules from
reaching the foot. Total impermeability
is not desirable since the ability of
leather to breathe is a form of
permeability. Leather Industries of
America proposed the following
modification:

It is unfair or deceptive to:

(a) Use the term **Waterproof”’ to
describe all or part of an industry
product unless the designated product
or material prevents water from contact
with its contents under normal
conditions of intended use during the
anticipated life of the product or
material.43

Due to changes in technology and
consumer acceptance of the modern
waterproofing methods, the waterproof
provision has been modified as
contained in Leather Industries of
America’s suggestion.

7. Deletion of Unnecessary Provisions

The proposed Guides stated that it is
unfair or deceptive to misrepresent that
a product is colored, finished, or dyed
with aniline dye. One of the comments
expressed concern about this
provision.44 Leather Industries of
America stated that “aniline leather” is
universally used in the industry in a
non-chemical sense to describe leather
that is finished without pigment
coverage. The association believes that
the term does not imply that the leather
has been dyed with an aniline dye, only
that the finish is clear and contains no
pigment. Because the term *‘aniline”
now refers to a clear finish which allows
the surface to be seen, the Commission
has removed the provision in the
proposed Guides relating to aniline dye.

The same provision also deals with
misrepresentations that a product is
dyed, embossed, grained, processed,
finished, or stitched in a certain
manner. Such misrepresentations would
fall within the general deception
provision and do not need to be
contained in a specific provision.

Although no comments were received
regarding the “fictitious animal”
provision in the proposed Guides, this
provision has also been deleted. Any
representation that a product is made
from the skin or hide of an animal that

43LIA3, #17 at 1. Footwear Industries of America
and Luggage and Leather Goods Manufacturers of
America each submitted a somewhat similar
proposal, without reference to the anticipated life
of the product.

44LIA2 at 1.
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does not exist would clearly fall within
the general deception provision of the
Guides.

I11. Conclusion

A number of changes to the Guides
have been made based upon the second
set of comments. The final Guides
incorporate the following modifications:

—The scope of the Guides has been
modified to use the term ““footwear”
instead of a list of footwear items, and
the term ““footwear” is used as
appropriate throughout the Guides.

—The provision stating that only top
grain leather can be called leather
without qualification is modified. The
provision requiring disclosure of the
presence of split leather and other
references to the term “split leather”
have been deleted.

—The provision regarding concealed
innersoles has been deleted.

—With regard to footwear, the Guides
have been modified to state that for
purposes of the Guides, footwear is
composed of three parts: the upper,
the lining and sock, and the outersole.
A footnote has been added which says
that with regard to footwear, it is
sufficient to disclose the presence of
non-leather materials in the upper,
the lining and sock, or the outersole,
provided that the disclosure is made
according to predominance of
materials.

—The term “‘reconstituted leather” has
been added to the provision dealing
with use of the terms ground,
pulverized, shredded, or bonded
leather.

—The provision concerning use of the
term “‘waterproof’ has been modified
to allow the term to be used if a
product or material prevents water
from contact with its contents under
normal conditions of intended use
during the anticipated life of the
product or material.

—The provision relating to
misrepresentation that a product has
been dyed with aniline dye and other
specific misrepresentations has been
deleted.

—The “fictitious animal’ provision has
been deleted as unnecessary.

List of Subjects in 16 CFR Part 24

Adbvertising, Clothing, Distribution,
Footwear, Imitation-leather products,
Labeling, Ladies’ handbags, Leather and
leather products industry, Luggage and
related products, Shoes, Trade practices,
Waist belts.

Accordingly, 16 CFR Part 24 is added
to read as follows:

PART 24—GUIDES FOR SELECT
LEATHER AND IMITATION LEATHER
PRODUCTS

Sec.

24.0 Scope and purpose of guides.

24.1 Deception (general).

24.2 Deception as to composition.

24.3 Misuse of the terms ““‘waterproof,”
“dustproof,” “warpproof,” “scuffproof,”
‘“scratchproof,” “‘scuff resistant,” or
‘‘scratch resistant.”

Authority: 15 U.S.C. 45, 46.

§24.0 Scope and purpose of guides.

(a) The Guides in this part apply to
the manufacture, sale, distribution,
marketing, or advertising of all kinds or
types of leather or simulated-leather
trunks, suitcases, traveling bags, sample
cases, instrument cases, brief cases, ring
binders, billfolds, wallets, key cases,
coin purses, card cases, French purses,
dressing cases, stud boxes, tie cases,
jewel boxes, travel Kits, gadget bags,
camera bags, ladies’ handbags, shoulder
bags, purses, pocketbooks, footwear,
belts (when not sold as part of a
garment) and similar articles
(hereinafter, “industry products”).

(b) These Guides represent
administrative interpretations of laws
administered by the Federal Trade
Commission for the guidance of the
public in conducting its affairs in
conformity with legal requirements.
These Guides specifically address the
application of section 5 of the FTC Act
(15 U.S.C. 45) to the manufacture, sale,
distribution, marketing, and advertising
of industry products listed in paragraph
(a) of this section. They provide the
basis for voluntary compliance with
such laws by members of industry.
Conduct inconsistent with the positions
articulated in these Guides may result in
corrective action by the Commission
under section 5 if, after investigation,
the Commission has reason to believe
that the behavior falls within the scope
of conduct declared unlawful by the
statute.

§24.1 Deception (general).

It is unfair or deceptive to
misrepresent, directly or by implication,
the kind, grade, quality, quantity,
material content, thickness, finish,
serviceability, durability, price, origin,
size, weight, ease of cleaning,
construction, manufacture, processing,
distribution, or any other material
aspect of an industry product.

§24.2 Deception as to composition.

It is unfair or deceptive to
misrepresent, directly or by implication,
the composition of any industry product
or part thereof. It is unfair or deceptive
to use the unqualified term ““leather” or

other unqualified terms suggestive of
leather to describe industry products
unless the industry product so
described is composed in all substantial
parts of leather.1 This section includes,
but is not limited to, the following:

(a) Imitation or simulated leather. If
all or part of an industry product is
made of non-leather material that
appears to be leather, the fact that the
material is not leather, or the general
nature of the material as something
other than leather, should be disclosed.
For example: Not leather; Imitation
leather; Simulated leather; Vinyl; Vinyl
coated fabric; or Plastic.

(b) Embossed or processed leather.
The kind and type of leather from which
an industry product is made should be
disclosed when all or part of the
product has been embossed, dyed, or
otherwise processed so as to simulate
the appearance of a different kind or
type of leather. For example:

(1) An industry product made wholly
of top grain cowhide that has been
processed so as to imitate pigskin may
be represented as being made of Top
Grain Cowhide.

(2) Any additional representation
concerning the simulated appearance of
an industry product composed of
leather should be immediately
accompanied by a disclosure of the kind
and type of leather in the product. For
example: Top Grain Cowhide With
Simulated Pigskin Grain.

(c) Backing material. (1) The backing
of any material in an industry product
with another kind of material should be
disclosed when the backing is not
apparent upon casual inspection of the
product, or when a representation is
made which, absent such disclosure,
would be misleading as to the product’s
composition. For example: Top Grain
Cowhide Backed With Vinyl.

(2) The composition of the different
backing material should be disclosed if
it is visible and consists of non-leather
material with the appearance of leather,
or leather processed so as to simulate a
different kind of leather.

(d) Misuse of trade names, etc. A trade
name, coined name, trademark, or other
word or term, or any depiction or device
should not be used if it misrepresents,
directly or by implication, that an
industry product is made in whole or in
part from animal skin or hide, or that

1For purposes of these Guides, footwear is
composed of three parts: the upper, the lining and
sock, and the outersole. These three parts are
defined as follows: (1) The upper is the outer face
of the structural element which is attached to the
outersole; (2) the lining and sock are the lining of
the upper and the insole, constituting the inside of
the footwear article; and (3) the outersole is the
bottom part of the footwear article subjected to
abrasive wear and attached to the upper.
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material in an industry product is
leather or other material. This includes,
among other practices, the use of a
stamp, tag, label, card, or other device
in the shape of a tanned hide or skin or
in the shape of a silhouette of an animal,
in connection with any industry
product that has the appearance of
leather but that is not made wholly or
in substantial part from animal skin or
hide.

(e) Misrepresentation that product is
wholly of a particular composition. A
misrepresentation should not be made,
directly or by implication, that an
industry product is made wholly of a
particular composition. A
representation as to the composition of
a particular part of a product should
clearly indicate the part to which the
representation applies.2 Where a
product is made principally of leather
but has certain non-leather parts that
appear to be leather, the product may be
described as made of leather so long as
accompanied by clear disclosure of the
non-leather parts. For example:

(1) An industry product made of top
grain cowhide except for frame
covering, gussets, and partitions that are
made of plastic but have the appearance
of leather may be described as: Top
Grain Cowhide With Plastic Frame
Covering, Gussets and Partitions; or Top
Grain Cowhide With Gussets, Frame
Covering and Partitions Made of Non-
Leather Material.

(2) An industry product made
throughout, except for hardware, of
vinyl backed with cowhide may be
described as: Vinyl Backed With
Cowhide (See also disclosure provision
concerning use of backing material in
paragraph (c) of this section).

(3) An industry product made of top
grain cowhide except for partitions and
stay, which are made of plastic-coated
fabric but have the appearance of
leather, may be described as: Top Grain
Cowhide With Partitions and Stay Made
of Non-leather Material; or Top Grain
Cowhide With Partitions and Stay Made
of Plastic-Coated Fabric.

(f) Ground, pulverized, shredded,
reconstituted, or bonded leather. A
material in an industry product that
contains ground, pulverized, shredded,
reconstituted, or bonded leather and
thus is not wholly the hide of an animal
should not be represented, directly or by
implication, as being leather. This
provision does not preclude an accurate

2With regard to footwear, it is sufficient to
disclose the presence of non-leather materials in the
upper, the lining and sock, or the outersole,
provided that the disclosure is made according to
predominance of materials. For example, if the
majority of the upper is composed of manmade
material: Upper of manmade materials and leather.

representation as to the ground,
pulverized, shredded, reconstituted, or
bonded leather content of the material.
However, if the material appears to be
leather, it should be accompanied by
either:

(1) An adequate disclosure as
described by paragraph (a) of this
section; or

(2) If the terms “‘ground leather,”
“pulverized leather,” “shredded
leather,” “reconstituted leather,” or
“bonded leather’ are used, a disclosure
of the percentage of leather fibers and
the percentage of non-leather substances
contained in the material. For example:
An industry product made of a
composition material consisting of 60%
shredded leather fibers may be
described as: Bonded Leather
Containing 60% Leather Fibers and 40%
Non-leather Substances.

(9) Form of disclosures under this
section. All disclosures described in this
section should appear in the form of a
stamping on the product, or on a tag,
label, or card attached to the product,
and should be affixed so as to remain on
or attached to the product until received
by the consumer purchaser. All such
disclosures should also appear in all
advertising of such products
irrespective of the media used whenever
statements, representations, or
depictions appear in such advertising
which, absent such disclosures, serve to
create a false impression that the
products, or parts thereof, are of a
certain kind of composition. The
disclosures affixed to products and
made in advertising should be of such
conspicuousness and clarity as to be
noted by purchasers and prospective
purchasers casually inspecting the
products or casually reading, or
listening to, such advertising. A
disclosure necessitated by a particular
representation should be in close
conjunction with the representation.

§24.3 Misuse of the terms “waterproof,”
“dustproof,” “warpproof,” “scuffproof,”
“scratchproof,” “scuff resistant,” and
‘‘scratch resistant.”

It is unfair or deceptive to:

(a) Use the term ““Waterproof’’ to
describe all or part of an industry
product unless the designated product
or material prevents water from contact
with its contents under normal
conditions of intended use during the
anticipated life of the product or
material.

(b) Use the term “Dustproof’” to
describe an industry product unless the
product is so constructed that when it
is closed dust cannot enter it.

(c) Use the term “Warpproof” to
describe all or part of an industry

product unless the designated product
or part is such that it cannot warp.

(d) Use the term ““Scuffproof,”
“Scratchproof,” or other terms
indicating that the product is not subject
to wear in any other respect, to describe
an industry product unless the outside
surface of the product is immune to
scratches or scuff marks, or is not
subject to wear as represented.

(e) Use the term “‘Scuff Resistant,”
“‘Scratch Resistant,” or other terms
indicating that the product is resistant
to wear in any other respect, unless
there is a basis for the representation
and the outside surface of the product
is meaningfully and significantly
resistant to scuffing, scratches, or to
wear as represented.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 96—25358 Filed 10—2-96; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73
[Docket No. 91C-0189]

Listing of Color Additives for Coloring
Contact Lenses; 1,4-Bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
copolymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
color additive regulations to provide for
the safe use of the colored reaction
products formed by copolymerizing 1,4-
bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
either with glyceryl methacrylate/
methyl methacrylate/ethylene glycol
dimethacrylate monomers or with N, N-
dimethyl acrylamide/methyl
methacrylate/ethylene glycol
dimethacrylate monomers to form
contact lenses. This action is in
response to a petition filed by Sola/
Barnes-Hind.

DATES: Effective November 5, 1996,
except as to any provisions that may be
stayed by the filing of proper objections;
written objections and requests for a
hearing by November 4, 1996.
ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
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12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Helen R. Thorsheim, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3092.

SUPPLEMENTARY INFORMATION:

l. Introduction

In a notice published in the Federal
Register of June 14, 1991 (56 FR 27518),
FDA announced that a color additive
petition (CAP 0C0226) had been filed by
Sola/Barnes-Hind (now Pilkington
Barnes Hind), 810 Kifer Rd., Sunnyvale,
CA 94086-5200. The petition proposed
that the color additive regulations be
amended in 21 CFR part 73 to provide
for the safe use of 1,4-bis[(2-
methacryloxyethylamino)-9,10-
anthraquinone to color contact lenses
prepared with glyceryl methacrylate/
methyl methacrylate/ethylene glycol
dimethacrylate copolymer and N, N-
dimethyl acrylamide/methyl
methacrylate/ethylene glycol
dimethacrylate copolymer. The petition
was filed under section 706(d)(1) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 376(d)(1)), presently
section 721(d)(1) of the act (21 U.S.C.
379¢e(d)(1)). The agency has
subsequently determined that 1,4-bis[(2-
methacryloxyethylamino)-9,10-
anthraquinone is more appropriately
identified as 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
and that the color additives are the
colored reaction products formed by
copolymerizing 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
either with glyceryl methacrylate,
methyl methacrylate, and ethylene
glycol dimethacrylate monomers, or
with N, N-dimethyl acrylamide, methyl
methacrylate, and ethylene glycol
dimethacrylate monomers.

11. Applicability of the Act

With the passage of the Medical
Device Amendments of 1976 (Pub. L.
94-295), Congress mandated the listing
of color additives for use in medical
devices when the color additive comes
in direct contact with the body for a
significant period of time (21 U.S.C.
379¢e(a)). The use of the reaction
products of 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
either with glyceryl methacrylate,
methyl methacrylate, and ethylene
glycol dimethacrylate monomers, or
with N, N-dimethyl acrylamide, methyl
methacrylate, and ethylene glycol

dimethacrylate monomers as color
additives in manufacturing contact
lenses is subject to this listing
requirement. The color additives are
formed into contact lenses in such a
way that at least some of the color
additives will come in contact with the
eye when the lenses are worn. In
addition, the lenses are intended to be
placed on the eye for several hours a
day, each day, for 1 year or more. Thus,
the color additives will be in direct
contact with the body for a significant
period of time. Consequently, the use of
the color additives currently before the
agency is subject to the statutory listing
requirement.

I11. Identity

The color additives are produced by
copolymerizing 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
(CAS Reg. No. 109561-07-1) either with
glyceryl methacrylate, methyl
methacrylate, and ethylene glycol
dimethacrylate monomers, or with N, N-
dimethyl acrylamide, methyl
methacrylate, ethylene glycol
dimethacrylate monomers. The resulting
copolymeric product is formed into a
contact lens.

V. Safety Evaluation

The agency believes that because 1,4-
bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
has a significantly lower molecular
weight than the subject copolymer, it
would be the compound most likely to
migrate out of the lens into the ocular
fluid and would also be more readily
absorbed into the body than the subject
copolymer and would thus be expected
to show a greater toxic effect. Therefore,
the safety evaluation of the subject color
additives focused on exposure to
unreacted 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester.

FDA concludes, from the data
submitted in the petition and from other
relevant information, that the average
daily exposure to 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
from these petitioned uses in contact
lenses would be no greater than 0.61
nanograms per person per day (ng/p/d).
The agency-calculated upper limit was
based on two factors. First, the
maximum use level anticipated by the
petitioner is 140 parts per million (ppm)
of the lens material or 11 micrograms
(ng) of 1,4-bis[(2-hydroxyethyl)amino]-
9,10-anthracenedione bis(2-
propenoic)ester per contact lens (Ref. 1).
Second, the agency made two
assumptions: (1) The user will replace

these lenses once each year with a new
pair of identical lenses; and (2) one
percent of the 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
will migrate from the lenses into the
eyes over the 1-year period (Ref. 2).
Because these assumptions are
conservative estimates, exposure to 1,4-
bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
from these uses is likely to be less than
0.61 ng/p/d (Ref. 2).

To establish the safety of the subject
additive, the petitioner conducted
toxicity studies with 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester,
colored lenses, and colored lens
extracts. Studies submitted included 27
in vitro cytotoxicity studies: 4 by the
inhibition of cell growth method (with
lens extracts and 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester),
4 by the agar overlay method (with
lens), and 19 by the direct-contact
method using mouse fibroblast cells
(with lens, lens extracts and neat 1,4-
bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester).
Both the lenses and lens extracts were
found to be noncytotoxic to mouse
fibroblast cells. In addition, two guinea
pig maximization studies (Magnusson
and Kligman) with lens extracts, two 72-
hour ocular irritation studies with lens
extracts in rabbits, one intracutaneous
skin reaction test with lens extracts in
rabbits, two acute systemic toxicity tests
with lens extracts in mice, and four
ocular irritation studies with lenses in
rabbits were submitted. The most
relevant tests for a color that is bound
covalently to a contact lens are those
that compare colored to noncolored
lenses in the rabbit ocular irritation
tests. These studies demonstrated no
evidence of ocular irritation or an
allergic response in the test animals.
The maximum nontoxic concentration
for 1,4-bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
was determined to be 140 pg/milliliter
(mL) by the ocular irritation tests.

To relate the 140 pg/mL nontoxic
level, established in the ocular irritation
tests, to the 0.61 ng/p/d exposure from
wearing the colored lenses, the agency
calculated the maximum concentration
level of 1,4-bis[(2-hydroxyethyl)amino]-
9,10-anthracenedione bis(2-
propenoic)ester in each eye that would
result from the use of the contact lens.
The agency estimated that the daily
exposure to 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
in each eye would be 0.30 ng and that
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this would be diluted by the average
daily tear film of 1.2 mL produced in
each eye. This concentration is equal to
a maximum daily concentration in the
tear flow of the eye of 0.25 ng/mL, and
represents a more than a 55,000 fold
safety factor for this proposed use of 1,4-
bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester,
when compared to the non-toxic level
established in the ocular irritation test.

Based upon the available toxicity
data, the small amount of 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
used to form the color additive in the
contact lenses, and the agency’s
exposure calculation for 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester,
FDA finds that the reaction products
formed by copolymerizing 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
either with glyceryl methacrylate,
methyl methacrylate, and ethylene
glycol dimethacrylate monomers, or
with N, N-dimethyl acrylamide, methyl
methacrylate, and ethylene glycol
dimethacrylate monomers are safe for
use as color additives in contact lenses.
FDA further concludes that the safety
margin is sufficiently large that no
limitation is required beyond the usual
limitation that reactants may be used in
amounts not to exceed the minimum
reasonably required to accomplish the
intended technical effect. Batch
certification is not required to ensure
safety.

V. Conclusions

Based on data contained in the
petition and other relevant material,
FDA concludes that there is a
reasonable certainty that no harm will
result from the petitioned use of the
reaction products formed by
copolymerizing 1,4-bis[(2-
hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
either with glyceryl methacrylate,
methyl methacrylate, and ethylene
glycol dimethacrylate monomers, or
with N, N-dimethyl acrylamide, methyl
methacrylate, ethylene glycol
dimethacrylate monomers to form
colored contact lenses, and that the
color additives are safe and suitable for
their intended use.

VI. Inspection of Documents

In accordance with §71.15 (21 CFR
71.15), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by

appointment with the information
contact person under the “For Further
Information Contact” section of this
document. As provided in § 71.15, the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

VII. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

VIII. Objections

Any person who will be adversely
affected by this regulation may at any
time on or before November 4, 1996, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday. FDA will publish notice
of the objections that the agency has
received or lack thereof in the Federal
Register.

IX. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons

between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum from the Chemistry
Review Branch to the Indirect Additives
Branch, “CAP 0C0226 (MATS# 494, M2.3,
2.4, and 2.5): Sola Barnes Hind submissions
dated 8-19-92, 10-5-92, and 1-25-93.
BMARQ as a colorant in contact lenses,” dated
June 28, 1993.

2. Memorandum of meeting dated August
19, 1994.

List of Subjects in 21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 73 is
amended as follows:

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

1. The authority citation for 21 CFR
part 73 continues to read as follows:

Authority: Secs. 201, 401, 402, 403, 409,
501, 502, 505, 601, 602, 701, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 341, 342, 343, 348, 351, 352, 355,
361, 362, 371, 379%).

2. Section 73.3100 is added to subpart
D to read as follows:

§73.3100 1,4-Bis[(2-hydroxyethyl)amino]-
9,10-anthracenedione bis(2-propenoic)ester
copolymers.

(a) Identity. The color additives are
1,4-bis[(2-hydroxyethyl)amino]-9,10-
anthracenedione bis(2-propenoic)ester
(CAS Reg. No. 109561-07-1)
copolymerized either with glyceryl
methacrylate, methyl methacrylate, and
ethylene glycol dimethacrylate
monomers, or with N, N-dimethyl
acrylamide, methyl methacrylate, and
ethylene glycol dimethacrylate
monomers to form the contact lens
material.

(b) Uses and restrictions. (1) The
substances listed in paragraph (a) of this
section may be used in amounts not to
exceed the minimum reasonably
required to accomplish the intended
coloring effect.

(2) Authorization and compliance
with these uses shall not be construed
as waiving any of the requirements of
sections 510(k), 515, and 520(g) of the
Federal Food, Drug, and Cosmetic Act
(the act) with respect to the contact lens
made from the color additives.

(c) Labeling. The label of the color
additives shall conform to the
requirements of § 70.25 of this chapter.

(d) Exemption from certification.
Certification of these color additives is
not necessary for the protection of the
public health and therefore the color
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additives are exempt from the
certification requirements of section
721(c) of the act.

Dated: September 26, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96—-25261 Filed 10-2-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 178
[Docket No. 95F-0175]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to expand the
safe use of sodium 2,2'-methylenebis
(4,6-di-tert-butylphenyl) phosphate as a
clarifying agent in polypropylene
articles intended for contact with food.
This action is in response to a petition
filed by Asahi Denka Kogyo K.K.

DATES: Effective October 3, 1996;
written objections and requests for a
hearing by November 4, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: John
R. Bryce, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3023.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 13, 1995 (60 FR 36149), FDA
announced that a food additive petition
(FAP 5B4458) had been filed by Asahi
Denka Kogyo K.K., c/o Japan Technical
Information Center, Inc., 775 South 23d
St., Arlington, VA 22202. The petition
proposed to amend §178.3295
Clarifying agents for polymers (21 CFR
178.3295) of the food additive
regulations to provide for the safe use of
sodium 2,2'-methylenebis (4,6-di-tert-
butylphenyl) phosphate as a clarifying
agent in polypropylene articles intended
for contact with food under conditions
of use A and B as described in Table 2
of 21 CFR 176.170(c).

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive is safe, and the additive will
achieve its intended technical effect;

therefore the regulations in §178.3295
should be amended as set forth below.
FDA'’s review of the subject petition
indicates that the additive may contain
trace amounts of formaldehyde as an
impurity. The potential carcinogenicity
of formaldehyde was reviewed by the
Cancer Assessment Committee (the
Committee) of FDA’s Center for Food
Safety and Applied Nutrition. The
Committee noted that for many years
formaldehyde has been known to be a
carcinogen by the inhalation route, but
it concluded that these inhalation
studies are not appropriate for assessing
the potential carcinogenicity of
formaldehyde in food. The Committee’s
conclusion was based on the fact that
the route of administration (inhalation)
is not relevant to the safety of
formaldehyde residues in food and the
fact that tumors were observed only
locally at the portal of entry (nasal
turbinates). In addition, the agency has
received literature reports of two
drinking water studies on
formaldehyde: (1) A preliminary report
of a carcinogenicity study purported to
be positive by Soffritti et al. (1989),
conducted in Bologna, Italy (Ref. 1); and
(2) a negative study by Til, et al. (1989),
conducted in The Netherlands (Ref. 2).
The Committee reviewed both studies
and concluded, concerning the Soffritti
study,
“* * * that the data reported were
unreliable and could not be used in the
assessment of the oral carcinogenicity of
formaldehyde” (Ref. 3). This conclusion
is based on a lack of critical detail in the
study, questionable histopathologic
conclusions, and the use of unusual
nomenclature to describe the tumors.
Based on the Committee’s evaluation,
the agency has determined that there is
no basis to conclude that formaldehyde
is a carcinogen when ingested.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence

supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before November 4, 1996, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Soffritti, M., C. Maltoni, F. Maffei, and
R. Biagi, ‘“Formaldehyde: An Experimental
Multipotential Carcinogen,” Toxicology and
Industrial Health, Vol. 5, No. 5:699-730,
1989.

2. Til, H. P., R. A. Woutersen, V. J. Feron,
V. H. M. Hollanders, H. E. Falke, and J. J.
Clary, “Two-Year Drinking Water Study of
Formaldehyde in Rats,” Food Chemical
Toxicology, Vol. 27, No. 2, pp. 77-87, 1989.

3. Memorandum of Conference concerning
“Formaldehyde,” Meeting of the Cancer
Assessment Committee, FDA, April 24, 1991,
and March 4, 1993.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 178 is
amended as follows:
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PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379¢).

2,2'-methylenebis (4,6-di-tert-
butylphenyl) phosphate” to read as
follows:

2. Section 178.3295 is amended in the §178.3295 Clarifying agents for polymers.
table by revising the entry for “Sodium = * * * *

Substances

Limitations

* *

Sodium 2,2'-methylenebis (4,6-di-tert-butylphenyl) phosphate (CAS

Reg. No. 85209-91-2).

* * * * *

For use only:

1. As a clarifying agent at a level not exceeding 0.30 percent by
weight of olefin polymers complying with §177.1520(c) of this chap-
ter, items 1.1, 3.1, or 3.2 (where the copolymers complying with
items 3.1 and 3.2 contain not less than 85 weight percent of polymer
units derived from polypropylene). The finished polymers contact
foods only of types I, Il, IV-B, VI-B, VII-B, and VIIl as identified in
Table 1 of §176.170(c) of this chapter and limited to conditions of
use B through H, described in Table 2 of §176.170(c), or foods of
all types, limited to conditions of use C through H described in Table
2 of §176.170(c).

2. As a clarifying agent at a level not exceeding 0.10 percent by
weight of polypropylene complying with §177.1520(c) of this chap-
ter, item 1.1. The finished polypropylene may be used in contact
with foods of all types under conditions of use A through H de-

scribed in Table 2 of §176.170(c) of this chapter.

Dated: September 26, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-25258 Filed 10-2-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Oxytetracycline Type A
Medicated Articles

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Pfizer,
Inc. The supplemental NADA provides
revised labeling for Pfizer’s pioneer,
Type A, oxytetracycline-containing,
medicated articles which brings the
products into compliance with the
findings of the National Academy of
Sciences/National Research Council
(NAS/NRC), Drug Efficacy Study
Group’s (DESI) effectiveness evaluation
and subsequent FDA conclusions. In
addition, the regulations are further
amended to reflect approval, based on
FDA'’s DESI ““me-too” policy, of one
original NADA each filed by Pfizer and
PennField Qil Co. for Type A medicated

articles that are copies of the Pfizer
pioneer products.
EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Dianne T. McRae, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1623.
SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed a supplement to its
approved NADA 8-804 which covers
the Type A medicated articles bearing
the Terramycin (oxytetracycline
(OTCQC)) trade name on their labels. The
articles contain OTC quaternary salt
expressed in terms of an equivalent
amount of OTC hydrochloride (HCI)
(i.e., TerramycinQ 10, 20, 50, 50D, 100,
100D, 100SS, and 200). Pfizer also filed
original NADA 95-143 which covers the
Type A medicated articles OXTCO 10,
30, 50, 50-S, 100, 100-S, 100MR, and
200. These articles contain OTC
dihydrate base expressed in terms of an
equivalent amount of OTC HCI.
PennField Oil Co., 14040 Industrial Rd.,
Omaha, NE 68137, filed original NADA
138-938 which covers the Type A
medicated articles Oxytetracycline 50,
100, and 100 MR (formulated for use in
calf milk replacers or starter feeds).
These articles also contain OTC
guaternary salt expressed in terms of an
equivalent amount of OTC HCI.

Pfizer Type A medicated articles
covered by NADA 8-804 were the
subject of a NAS/NRC DESI evaluation

of effectiveness (DESI 8622V). The
findings were published in the Federal
Register of May 5, 1970 (35 FR 7089).
NAS/NRC evaluated the articles as
probably effective when used for the
control and treatment of specific
diseases of livestock (swine, cattle,
sheep, rabbits, and mink) and poultry
(broiler chickens, laying chickens, and
turkeys), and concluded that use may
result in faster gains and improved feed
efficiency under appropriate conditions.
NAS/NRC stated that:

1. Labels and package inserts require
extensive revision. There is inadequate
documentation of claims, excessive
claims are made, and bold conclusions
are reached in the absence of sufficient
controlled experimental evidence.

2. Claims for growth promotion or
stimulation are not allowed and claims
for faster gains and/or feed efficiency
should be stated as ““may result in faster
gains and/or improved feed efficiency
under appropriate conditions.”

3. Each disease claim should be
properly qualified as “‘appropriate for
use in (name of disease) caused by
pathogens sensitive to (name of drug)
and if the disease cannot be so qualified
the claim must be dropped.”

4. The label claims “‘for prevention
of”” or ““to prevent’ should be replaced
with “as an aid in the control of”” or ““to
aid in the control of.”

5. The label claim pertaining to egg
production and hatchability should be
modified to read, “May aid in
maintaining egg production and
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hatchability, under appropriate
conditions, by controlling pathogenic
organisms.”

6. The labels should carry a warning
that treated animals under the
conditions that prevail must actually
consume sufficient medicated water, or
medicated feed, to constitute a
therapeutic dose. As a precaution, the
labels should state what the desired oral
dose is in terms of animal weight per
day for each species to serve as a guide
to effective use of the preparations in
drinking water or feed.

7. The labels should declare the
dosage for the treatment of individual
animals in terms of the amount of drug
which should be given per unit of
animal weight.

The “‘probably effective” finding of
NAS/NRC was subsequently reviewed
by FDA, resulting in an upgrade to
“effective” status for the control and
treatment of bacterial diseases
susceptible to OTC in poultry, cattle,
swine, sheep, and bees. FDA also made
the following conclusions:

1. The claims for hexamitiasis should
be included under the susceptible host.

2. Appropriate claims regarding faster
weight gains and improved feed
efficiency should be stated as “For
increased rate of weight gain and
improved feed efficiency (under
appropriate conditions of use).”

Pfizer filed a supplement to NADA 8-
804 that revised the labeling of its
products to comply with the findings of
the NAS/NRC review and FDA'’s
conclusions concerning those findings.
Pfizer’s supplement to NADA 8-804
also provides for transfer to 8-804 of its
proprietary claims previously approved,
under NADA 38-439, for use of OTC in
lobster, catfish, Pacific salmon, and
salmonids. The supplemental NADA is
approved as of March 14, 1996.

The Type A medicated articles
covered by Pfizer's NADA 95-143
(containing OTC dihydrate base) and
those covered by PennField’s NADA
138-938 (containing OTC quaternary
salt) have demonstrated comparability
to Pfizer’s pioneer products (NADA 8-
804, TerramycinO Premixes containing
OTC quaternary salt equivalent in
activity to a concentration of OTC HCI
declared in grams per pound of premix)
which were subject to the NAS/NRC
evaluation of May 5, 1970. Based on that
comparability, original NADA’s 95-143
and 138-938 are approved as of May 30,
1996, and March 15, 1996, respectively,
under FDA’s DESI “me-too” policy.

FDA has now completed the NAS/
NRC DESI evaluation for OTC Type A
articles. Accordingly, FDA is revising
§558.450 Oxytetracycline (21 CFR
558.450) to set out the NAS/NRC and

FDA-approved conditions of use for
OTC articles. FDA also has replaced the
claims for OTC articles listed in
§558.15(g)(1) (21 CFR 558.15(g)(1)) with
a cross-reference to § 558.450. This
change makes the §558.15(g)(1)
reference to OTC Type A articles the
same as that for chlortetracycline (CTC)
which cross-refers to §558.128 (21 CFR
558.128), the DESI-finalized claims for
that product (see the Federal Register of
July 9, 1996, 61 FR 35949).

The NAS/NRC DESI evaluation is
concerned only with the drugs’
effectiveness and safety to the treated
animals. Nothing herein will constitute
a bar to further proceedings with respect
to questions of safety of the drugs or
their metabolites in food products
derived from treated animals.

Products that comply with the NAS/
NRC findings and FDA'’s conclusions
regarding those findings are eligible for
copying under the Generic Animal Drug
and Patent Term Restoration Act
(GADPTRA) (see the eighth in a series
of policy letters issued to facilitate
implementation of GADPTRA that
published in the Federal Register of
August 21, 1991 (56 FR 41561)).
Accordingly, sponsors may now obtain
approval of abbreviated new animal
drug applications (ANADA'’s) for these
OTC Type A medicated articles.

Also, the agency is revising
§558.515(d)(2) (21 CFR 558.515(d)(2)) to
make the claim language for the
robenidine/OTC combination consistent
with the NAS/NRC DESI findings.

In the Federal Register of October 21,
1977 (42 FR 56264), the then Bureau of
Veterinary Medicine issued a notice of
opportunity for a hearing (NOOH) on a
proposal to withdraw approval of
certain NADA's listed in §558.15, for
most subtherapeutic uses of tetracycline
(CTC and OTC) in animal feed. The
NOOH was issued in response to
scientific research suggesting that
subtherapeutic use of such drugs has
contributed to the pool of antibiotic-
resistant pathogenic microorganisms in
food animals. Furthermore, research
indicated that the drug resistance could
be transferred to pathogenic organisms
in humans. The NOOH is still pending
and approval of these supplements to
finalize the DESI review process for
OTC Type A medicated articles does not
constitute a bar to subsequent action to
withdraw approval on the grounds cited
in the outstanding NOOH.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of these applications may be

seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) and
(c)(2)(F)(iii) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C.
360b(c)(2)(F)(ii) and (c)(2)(F)(iii)), these
approvals for food-producing animals
do not qualify for marketing exclusivity
because the original and supplemental
applications do not contain reports of
new clinical or field investigations
(other than bioequivalence or residue
studies) and new human food safety
studies (other than bioequivalence or
residue studies) essential to the
approvals and conducted or sponsored
by the applicants.

The agency has carefully considered
the potential environmental effects of
approving supplemental NADA 8-804.
FDA has concluded that the action will
not have a significant impact on the
human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that approval of
original NADA'’s 95-143 and 138-938 is
the type of action that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither
environmental assessments nor
environmental impact statements are
required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360Db, 371).

§558.15 [Amended]

2. Section 558.15 Antibiotic,
nitrofuran, and sulfonamide drugs in
the feed of animals is amended in the
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table, in paragraph (g)(1) to read as
follows:

a. In the entry for ““Pfizer, Inc.,
PennField Oil Co., VPO, Inc., and
Purina Mills, Inc.”, by removing *, VPO,
Inc., and Purina Mills, Inc.”;

b. Under the “‘Species” column of this
entry, by removing “Chickens and
turkeys.” and adding in its place **Sec.
558.450.";

c. All of the subentries for Pfizer, Inc.,
PennField Qil Co., represented by “Do.”
are removed;

d. The “Pfizer, Inc.” entry for
oxytetracycline for sheep, including the
three subentries represented by *“Do.”
are removed,;

e. The “Pfizer, Inc.” entry for
oxytetracycline for chickens, including

the first subentry represented by “Do.”
is removed.

3. Section 558.450 is revised to read
as follows:

§558.450 Oxytetracycline.

(a) Approvals. Type A medicated
articles:

(2) 10, 20, 30, 50, 100, and 200 grams
per pound to 000069 in §510.600(c) of
this chapter.

(2) 50 and 100 grams per pound to
053389 in §510.600(c) of this chapter.

(b) Special considerations. (1) In
accordance with §558.5 labeling shall
bear the statement: ““FOR USE IN DRY
ANIMAL FEED ONLY. NOT FOR USE
IN LIQUID FEED SUPPLEMENTS.”

(2) The articles in paragraph (a)(1) of
this section contain an amount of mono-

alkyl (Cg—Cig) trimethylammonium
oxytetracycline expressed in terms of an
equivalent amount of oxytetracycline
hydrochloride or an amount of
oxytetracycline dihydrate base
expressed in terms of an equivalent
amount of oxytetracycline
hydrochloride.

(3) The articles in paragraph (a)(2) of
this section contain an amount of mono-
alkyl (Cs—Cisg) trimethylammonium
oxytetracycline expressed in terms of an
equivalent amount of oxytetracycline
hydrochloride.

(c) Related tolerances. See §556.500
of this chapter.

(d)(1) Conditions of use. It is used in
feed as follows:

TABLE 1
Oxytetracycline amount Combination Indications for use Limitations Sponsor
(i) 10 to 20 grams per ton (g/ Sheep; increased rate of 000069,
ton) weight gain and improved 053389
feed efficiency.

(i) 10 to 50 g/ton 1. Chickens; increased rate of | Do not feed to chickens pro- do
weight gain and improved ducing eggs for human con-
feed efficiency. sumption.

2. Growing turkeys; increased | Do not feed to turkeys produc- do
rate of weight and improved ing eggs for human con-
feed efficiency. sumption.

3. Swine; increased rate of do
weight and improved feed
efficiency.

(iii) 100 g/ton Turkeys; control of Feed continuously for 7 to 14 do
hexamitiasis caused by days (d); do not feed to tur-
Hexamita meleagridis sus- keys producing eggs for
ceptible to oxytetracycline. human consumption.

(iv) 100 to 200 g/ton Chickens; control of infectious | Feed continuously for 7 to 14 do
synovitis caused by Myco- d; do not feed to chickens
plasma synoviae; control of producing eggs for human
fowl cholera caused by consumption; in low calcium
Pasteurella multocida sus- feed, withdraw 3 d before
ceptible to oxytetracycline. slaughter.

Nequinate 18.16 g/ton Chickens; control of infectious | do 000069

(0.002%) synovitis caused by M.

synoviae; control of fowl
cholera caused by P.
multocida susceptible to ox-
ytetracycline; as an aid in
the control of coccidiosis
caused by Eimeria tenella,
E. necatrix, E. acervulina,
E. maxima, E. brunetti, and
E. mivati.

(v) 200 g/ton Turkeys; control of infectious Feed continuously for 7 to 14 000069,
synovitis caused by M. d; withdraw 5 d before 053389
synoviae susceptible to oxy- slaughter; do not feed to
tetracycline. turkeys producing eggs for

human consumption.

(vi) 400 g/ton Chickens; control of chronic Feed continuously for 7 to 14 do
respiratory disease (CRD) d; do not feed to chickens
and air sac infection caused producing eggs for human
by M. gallisepticum and consumption; in low calcium
Escherichia coli susceptible feeds, withdraw 3 d before
to oxytetracycline. slaughter.
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TABLE 1—Continued

Oxytetracycline amount

Combination

Indications for use

Limitations

Sponsor

(vii) 500 g/ton

(viii) 0.05 to 0.1 milligram/
pound (mg/lb) of body weight
daily.

(ix) 10 mg/lb of body weight
daily.

Monensin 90 to 110 g/ton

Nequinate 18.16 g/ton
(0.002%)

Monensin 90 to 110 g/ton

Salinomycin 40 to 60 g/ton

Chickens; control of CRD and
air sac infection caused by
M. gallisepticum and E. coli
susceptible to oxytetra-
cycline; and as an aid in the
prevention of coccidiosis
caused by E. necatrix, E.
tenella, E. acervulina, E.
brunetti, E. mivati, and E.
maxima.

Chickens; control of CRD and
air sac infection caused by
M. gallisepticum and E. coli
susceptible to oxytetra-
cycline; as an aid in preven-
tion of coccidiosis caused
by E. tenella, E. necatrix, E.
acervulina, E. maxima, E.
brunetti, and E. mivati.

Chickens; reduction of mortal-
ity due to air sacculitis (air-
sac-infection) caused by E.
coli susceptible to oxytetra-
cycline.

Chickens; reduction of mortal-
ity due to air sacculitis (air-
sac-infection) caused by E.
coli susceptible to oxytetra-
cycline; as an aid in the
prevention of coccidiosis
caused by E. necatrix, E.
tenella, E. acervulina, E.
brunetti, E. mivati, and E.
maxima.

Chickens; reduction of mortal-
ity due to air sacculitis (air-
sac-infection) caused by E.
coli susceptible to oxytetra-
cycline; prevention of coc-
cidiosis caused by E.
necatrix, E. tenella, E.
acervulina, E. brunetti, E.
mivati, and E. maxima.

Calves (up to 250 Ib); for in-
creased rate of weight gain
and improved feed effi-
ciency.

1.Calves and beef and non-
lactating dairy cattle; treat-
ment of bacterial enteritis
caused by E. coli and bac-
terial pneumonia (shipping
fever complex) caused by
P. multocida susceptible to
oxytetracycline.

2. Calves (up to 250 Ib); treat-
ment of bacterial enteritis
caused by E. coli suscep-
tible to oxytetracycline.

3. Sheep; treatment of bac-
terial enteritis caused by E.
coli and bacterial pneu-
monia caused by P.
multocida susceptible to ox-
ytetracycline.

do

do

Feed continuously for 5 d; do
not feed to chickens pro-
ducing eggs for human con-
sumption; withdraw 24
hours before slaughter; in
low calcium feeds withdraw
3 d before slaughter.

do

do

Feed continuously; in milk re-
placers or starter feed.

Feed continuously for 7 to 14
d; in feed or milk replacers;
withdraw 5 d before slaugh-
ter.

Feed continuously for 7 to 14
d; in milk replacers or start-
er feed; withdraw 5 d before
slaughter.

Feed continuously for 7 to 14
d; withdraw 5 d before
slaughter.

000069

do

000069,
053389

000069

000069,
012799

000069,
053389

do

do

do
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TABLE 1—Continued

Oxytetracycline amount Combination Indications for use Limitations Sponsor
4. Swine; treatment of bac- Feed continuously for 7 to 14 do
terial enteritis caused by E. d; withdraw 5 d before
coli and Salmonella slaughter.
choleraesuis susceptible to
oxytetracycline and treat-
ment of bacterial pneu-
monia caused by P.
multocida susceptible to ox-
ytetracycline.
5. Breeding swine; control and | Feed continuously for not do
treatment of leptospirosis more than 14 d; withdraw 5
(reducing the incidence of d before slaughter.
abortion and shedding of
leptospirae) caused by
Leptospira pomona suscep-
tible to oxytetracycline.
(x) 25 mg/lb of body weight Turkeys; control of complicat- | Feed continuously for 7 to 14 do
ing bacterial organisms as- d; withdraw 5 d before
sociated with bluecomb slaughter; do not feed to
(transmissible enteritis; turkeys producing eggs for
coronaviral enteritis) sus- human consumption.
ceptible to oxytetracycline.
(xi) 25 mg/head/day Calves (250 to 400 Ib); in- do
creased rate of weight gain
and improved feed effi-
ciency.
(xii) 75 mg/head/day Growing cattle (over 400 Ib); do
increased rate of weight
gain; improved feed effi-
ciency, and reduction of
liver condemnation due to
liver abscesses.
(xiii) 0.5 to 2.0 g/head/day Cattle; prevention and treat- Feed 3 to 5 d before and after do
ment of the early stages of arrival in feedlots.
shipping fever complex.
(xiv) 200 mg/colony Honey bees; control of Amer- | Remove at least 6 weeks prior do
ican foulbrood caused by to main honey flow.
Bacillus larvae and Euro-
pean foulbrood caused by
Streptococcus pluton sus-
ceptible to oxytetracycline.
(2) It is used in fish feed as follows:
TABLE 2
Oxytetracycline amount Combination Indications for use Limitations Sponsor
(i) 250 mg/kilogram of fish/d Pacific salmon for marking of | For salmon not over 30 g 000069
(11.35 g/100 Ib of fish/d). skeletal tissue. body weight; administer as
sole ration for 4 consecutive
days in feed containing oxy-
tetracycline hydrochloride or
mono-alkyl (Cg—Cis)
trimethyl ammonium oxytet-
racycline; fish not to be lib-
erated for at least 7 d fol-
lowing the last administra-
tion of medicated feed.
1. Salmonids; control of ulcer | Administer as mono-alkyl (Cs— 000069

(ii) 2.5 to 3.75 g/100 Ib of fish/
d.

disease caused by
Hemophilus piscium, furun-
culosis caused by
Aeromonas salmonicida,
bacterial hemorrhagic septi-
cemia caused by A.
liquefaciens, and
pseudomonas disease.

Cig) trimethyl ammonium
oxytetracycline in mixed ra-
tion for 10 d; do not liberate
fish or slaughter fish for
food for 21 d following the
last administration of medi-
cated feed; do not admin-
ister when water tempera-
ture is below 9 °C (48.2 °F).
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TABLE 2—Continued

Oxytetracycline amount

Combination

Indications for use

Limitations Sponsor

(iii) 1 g/Ib of medicated feed.

2. Catfish; control of bacterial
hemorrhagic septicemia
caused by A. liqguefaciens
and pseudomonas disease.

Lobsters; control of gaffkemia
caused by Aerococcus
viridans.

Administer as mono-alkyl (Cs— 000069
Cis) trimethyl ammonium
oxytetracycline in mixed ra-
tion for 10 d; do not liberate
fish or slaughter fish for
food for 21 d following the
last administration of medi-
cated feed; do not admin-
ister when water tempera-
ture is below 16.7 °C (62
OF)

Administer as sole ration for 5
consecutive days in feed
containing monoalkyl (Cg—
Cag) trimethyl ammonium
oxytetracycline; withdraw
medicated feed 30 d before
harvesting lobsters.

000069

(3) Oxytetracycline may be used in
accordance with the provisions of this
section in the combinations provided as
follows:

(i) Robenidine hydrochloride in
accordance with §558.515.

(ii) Lasalocid as in §558.311.

4. Section 558.515 is amended by
revising paragraph (d)(2) to read as
follows:

§558.515 Robenidine hydrochloride.

* * * * *

(d) * * *

(2) For broiler chickens—(i) Amount
per ton. Robenidine hydrochloride, 30
grams (0.0033 percent) plus
oxytetracycline, 400 grams.

(ii) Indications for use. As an aid in
the prevention of coccidiosis caused by
Eimeria mivati, E. brunetti, E. tenella, E.
acervulina, E. maxima, and E. necatrix;
control of CRD and air sac infection
caused by Mycoplasma gallisepticum
and Escherichia coli susceptible to
oxytetracycline.

(iii) Limitations. Feed continuously
for 7 to 14 days; do not feed to chickens
producing eggs for human consumption;
withdraw 5 days before slaughter; do
not use in feeds containing bentonite;
feed must be used within 50 days of
manufacture; oxytetracycline as
provided by No. 000069 of this chapter.

Dated: September 16, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-25257 Filed 10-2-96; 8:45 am]
BILLING CODE 4160-01-F

ARMS CONTROL AND DISARMAMENT
AGENCY

22 CFR Part 603
Privacy Act Policy and Procedures

AGENCY: Arms Control and Disarmament
Agency.

ACTION: Final rule.

SUMMARY: The United States Arms
Control and Disarmament Agency
(ACDA) is revising and restating in their
entirety its rules that govern the means
by which individuals can examine and
request correction of ACDA records
containing personal information.
Clarifying these rules will help the
public interact better with ACDA and is
part of ACDA'’s effort to update and
streamline its regulations.

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:

Frederick Smith, Jr., United States Arms
Control and Disarmament Agency,
Room 5635, 320 21st Street, NW.,
Washington, DC 20451, telephone (202)
647-3596.

SUPPLEMENTARY INFORMATION: On June
13, 1996, ACDA published a notice of
proposed rulemaking (61 FR 30009—
30012) with a 36-day comment period.
No comments were received during the
comment period. Accordingly, the rule
is adopted as proposed.

List of Subjects in 22 CFR Part 603

Privacy Act.

Chapter VI of Title 22 of the Code of
Federal Regulations is amended by
revising part 603 to read as follows:

PART 603—PRIVACY ACT POLICY
AND PROCEDURES

Sec.
603.1
603.2

Purpose and scope.

Definitions.

603.3 Policy.

603.4 Requests for determination of
existence of records.

603.5 Requests for disclosure to an
individual of records pertaining to the
individual.

603.6 Requests for amendment of records.

603.7 Appeals from denials of requests.

603.8 Exemptions.

603.9 New and amended systems of
records.

603.10 Fees.

Authority: 5 U.S.C. 552a; 22 U.S.C. 2581;

and 31 U.S.C. 9701.

§603.1 Purpose and scope.

This part 603 contains the regulations
of the U.S. Arms Control and
Disarmament Agency implementing the
provisions of the Privacy Act of 1974, 5
U.S.C. 552a. In addition to containing
internal policies and procedures, these
regulations set forth procedures
whereby an individual can determine if
a system of records maintained by the
Agency contains records pertaining to
the individual and can request
disclosure and amendment of such
records. These regulations also set forth
the bases for denying amendment
requests and the procedures for
appealing such denials.

§603.2 Definitions.

As used in this part:

(a) Act means the Privacy Act of 1974,
5 U.S.C. 552a.

(b) ACDA and Agency mean the U.S.
Arms Control and Disarmament Agency.

(c) Privacy Act Officer means the
Agency official who receives and acts
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upon inquiries, requests for access and
requests for amendment.

(d) Deputy Director means the Deputy
Director of the Agency.

(e) Individual means a citizen of the
United States or an alien lawfully
admitted for permanent residence;

(f) Maintain includes maintain,
collect, use, or disseminate;

(g) Record means any item, collection,
or grouping of information about an
individual that is maintained by an
agency, including, but not limited to,
education, financial transactions,
medical history, and criminal or
employment history and that contains
the name of, or the identifying number,
symbol, or other identification
particularly assigned to, the individual,
such as a finger or voice print or a
photograph;

(h) System of records means a group
of any records under the control of any
agency from which information is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identification particularly
assigned to the individual;

(i) Statistical record means a record in
a system of records maintained for
statistical research or reporting purposes
only and not used in whole or in part
in making any determination about an
identifiable individual, except as
provided by section 8 of title 13 U.S.C,;
and

(j) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is
compatible with the purpose for which
it was collected.

§603.3 Policy.

(a) It is the policy of the Agency that
only such information about an
individual as is relevant and necessary
to accomplish a purpose of the Agency
required to be accomplished by statute
or by executive order of the President
shall be maintained in an Agency
record. No information about the
political or religious beliefs and
activities of an individual will be
maintained within such records unless
specifically authorized by statute or by
the subject individual, or unless
pertinent to and within the scope of a
law enforcement activity.

(b) The Agency will not disclose any
record that is contained in a system of
records to any person, or to another
agency, except pursuant to a written
request by, or with the prior written
consent of, the individual to whom the
record pertains, unless disclosure of the
record is:

(1) To those officers and employees of
the Agency who have a need for the

record in the performance of their
duties;

(2) Required under the Freedom of
Information Act, as amended (5 U.S.C.
552);

(3) For a routine use, notice of which
has been published in accordance with
the Act;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13
U.S.C;

(5) To arecipient who has provided
the Agency with advance adequate
written assurance that the record will be
used solely as a statistical research or
reporting record, and the record is to be
transferred in a form that is not
individually identifiable;

(6) To the National Archives of the
United States as a record that has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his/her designee to
determine whether the record has such
value;

(7) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the
Agency that maintains the record
specifying the particular portion desired
and the law enforcement activity for
which the record is sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address of
such individual;

(9) To either House of Congress, or, to
the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress or subcommittee
of any such joint committee;

(10) To the Comptroller General, or
any authorized representatives, in the
course of the performance of the duties
of the General Accounting Office; or

(11) Pursuant to the order of a court
of competent jurisdiction.

(c) Except for disclosures of
information to Agency employees
having need for the information in the
official performance of their duties or
required under the provisions of the
Freedom of Information Act, an accurate
accounting of each disclosure will be
made and retained for five years after
the disclosure or for the life of the
record, whichever is longer. The

accounting will include the date, nature,
and purpose of each disclosure and the
name and address of the person or
agency to whom the disclosure is made.
Each such disclosure, unless made to
agencies engaged in law enforcement
activities in accordance with paragraph
(b)(7) of this section, will be made
available to the individual upon request.

(d) To the greatest extent practicable,
information that may result in an
adverse determination about an
individual shall be collected from that
individual, and the individual will be
informed of the purposes for which the
information will be used and any rights,
benefits, and obligations with respect to
supplying the data.

(e) The Agency shall ensure that all
records that are used by the Agency to
make a determination about any
individual are maintained with such
accuracy, relevance, timeliness and
completeness as is reasonably necessary
to assure fairness to the individual.
Whenever information about an
individual contained in an Agency
record is used or disclosed, the
custodian of the system of records in
which the record is located will make
every effort to ensure that it is accurate,
relevant, timely and complete.

(f) The Agency shall establish
appropriate administrative, technical,
and physical safeguards to ensure that
records are disclosed only to those who
are authorized to have access to them
and to protect against any anticipated
threats or hazards to their security or
integrity that would result in substantial
harm, embarrassment, inconvenience, or
unfairness to any individual on whom
information is maintained.

(9) Agency records pertaining to an
individual shall be made available to
that individual to the greatest extent
possible.

(h) No lists of names and addresses
will be rented or sold unless such action
is specifically authorized by law,
provided that names and addresses
otherwise permitted to be made public
will not necessarily be withheld when
requested.

(i) All requests for information under
the Privacy Act received by the Agency
will be acted upon as promptly as
possible.

§603.4 Requests for determination of
existence of records.

Any individual desiring to know
whether any system of records
maintained by the Agency contains a
record pertaining to the individual shall
send a written request to the Privacy Act
Officer, U.S. Arms Control and
Disarmament Agency, 320 21st Street,
NW., Washington, DC 20451. All
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requests for determination of the
existence of records should include
sufficient information to identify the
system of records, such as its name or
Federal Register identifier number if
known, in addition to such identifying
information as the individual’s name
and date of birth.

§603.5 Requests for disclosure to an
individual of records pertaining to the
individual.

(a) An individual desiring access to or
copies of records maintained by the
Agency shall send a written request to
the Privacy Act Officer, U.S. Arms
Control and Disarmament Agency, 320
21st Street, NW., Washington, DC
20451. All requests for disclosure to an
individual of records pertaining to that
individual should include sufficient
information to identify the record or
system of records such as its name or
Federal Register identifier number if
known, in addition to such identifying
information as the individual’s name
and date of birth.

(b)(1) Except as provided in paragraph
(b)(2) of this section:

(i) If the individual making a written
request is not personally known to the
Privacy Act Officer or to other Agency
personnel processing the request, the
written request must include
satisfactory evidence that the requester
is in fact the individual to whom the
requested records pertain. For this
purpose, the Agency normally will be
satisfied by the receipt of the requester’s
statement of identity made under
penalty of perjury.

(ii) If the individual making a request
in person is not personally known to the
Privacy Act Officer or to other Agency
personnel processing the request, the
requester must present two
identification documents (at least one of
which must bear the requester’s picture)
containing the individual’s signature
and other suitable evidence of identity.
Examples of acceptable evidence are a
driver’s license, passport, employee
identification card, or military
identification card.

(2) Evidence that the requester is in
fact the individual to whom the
requested records pertain is not required
for information that would be required
to be made available to a third party
under the Freedom of Information Act
(5 U.S.C. 552).

(c)(1) Access to or copies of records
requested pursuant to this section shall
be furnished except as provided in
paragraph (c)(3) of this section:

(i) To an individual making a request
in person, upon verification of personal
identity as required in paragraph (b) of
this section, to that individual, and if

the individual is accompanied by any
other person, upon the individual’s
request, to that person, except that the
Agency may require the individual to
furnish a written statement authorizing
disclosure of the individual’s record in
the presence of the accompanying
person.

(if) To an authorized representative or
designee of an individual, if the
individual has provided verification of
personal identity as required in
paragraph (b) of this section, and
submits a signed, notarized statement
authorizing and consenting to access or
disclosure to the representative or
designee.

(iii) To a physician authorized by a
signed, notarized statement made by the
individual making the request, in the
event that the records requested are
medical records of such a nature that
the Privacy Act Officer has determined
that the release of such medical
information directly to the requester
could have an adverse effect on the
requester. The individual making the
request must also provide verification of
personal identity as required in
paragraph (b) of this section.

(2) Access to records or copies of
records requested shall be furnished as
promptly as possible.

(3) Access to or copies of records
requested pursuant to this section shall
not be granted if:

(i) The individual making the request
does not comply with the requirements
for verification of personal identity as
required in paragraph (b) of this section;
or

(ii) The records are exempt from
disclosure pursuant to § 603.8.

8§603.6 Requests for amendment of
records.

(a) An individual may request
amendment of a record pertaining to
that individual by sending a written
request to the Privacy Act Officer, U.S.
Arms Control and Disarmament Agency,
320 21st Street, NW., Washington, DC
20451. The request should identify the
record sought to be amended, specify
the precise nature of the requested
amendment, and state why the requester
believes that the record is not accurate,
relevant, timely or complete.

(b) Not later than ten (10) days after
receipt of such request (excluding
Saturdays, Sundays and legal holidays),
the Privacy Act Officer shall promptly:

(1) Make any correction of any portion
of the record pertaining to the
individual which the Agency considers
appropriate; and

(2) Inform the requester in writing of
the action taken by the Agency, of the
reason for refusing to comply with any

portion of the request, and of the
procedures established by the Agency to
consider requests for review of such
refusals.

(c) The Privacy Act Officer will refuse
to amend a record if the information
therein is deemed by the Agency:

(1) To be relevant and necessary to
accomplish a purpose of the Agency
required to be accomplished by statute
or by executive order of the President;
and

(2) To be maintained with such
accuracy, relevance, timeliness and
completeness as is reasonably necessary
to assure fairness to the individual in
making any determination about the
individual; and

(3) Not to describe how the individual
exercises rights guaranteed by the First
Amendment unless expressly
authorized by statute or by the
individual about whom the record is
maintained.

(d) When the Privacy Act Officer
agrees to amend a record, written notice
that the record has been amended and
the substance of the amendment will be
sent to the last known address of all
previous recipients of that record shown
in Agency’s Privacy Act Requests File.

§603.7 Appeals from denials of requests.

(a) An individual who disagrees with
the refusal of the Privacy Act Officer to
disclose or amend a record may request
a review of such refusal within 30 days
of receipt of notice of the refusal. Such
request should be addressed to the
Deputy Director, U.S. Arms Control and
Disarmament Agency, 320 21st Street,
NW., Washington, DC 20451, and
should include a copy of the written
request that was refused, a copy of the
denial complained of, and reasons for
appeal from the denial.

(b) Review shall be made by the
Deputy Director on the submitted
record. No personal appearance, oral
argument, or hearing shall be permitted.

(c) Review will be completed and a
final determination made not later than
30 days (excluding Saturdays, Sundays
and legal holidays) from the date on
which the request for such review is
received. This 30-day limitation may be
extended, at the discretion of the
Agency for good cause shown. The
requester will be notified in writing of
the Agency’s final determination.

(d) If, after completion of the review,
the Deputy Director also refuses to
disclose or amend the record as
requested, the notice to the individual
will advise the individual of the right to
file with the agency a concise statement
setting forth the reasons for
disagreement with this refusal.
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(e) When an individual has filed with
the Agency a statement of disagreement
following a refusal to amend the record
as requested, the Agency will clearly
note that portion of the record that is
disputed and will send copies of the
statement of disagreement to the last
known address of all previous recipients
of the disputed record shown in the
Agency’s Privacy Act Requests File.

§603.8 Exemptions.

(a) As authorized by the Act, the
following categories of records are
hereby exempted from the requirements
of sections (c)(3), (d), (e)(4) (G), (H) and
(1), and (f) of 5 U.S.C. 552a, and will not
be disclosed to the individuals to which
they pertain:

(1) System of Records of ACDA—4—
Statements by Principals during the
Strategic Arms Limitation Talks, Mutual
Balanced Force Reduction negotiations,
and the Standing Consultative
Committee. This system contains
information classified pursuant to
Executive Order 12958 that is exempt
from disclosure by the Act (5 U.S.C.
552a(k)(1)) in that disclosure could
damage national security.

(2) System of Records ACDA-3—
Security Records. This system contains
investigatory material compiled for law
enforcement purposes which is exempt
from disclosure by the Act (5 U.S.C.
552a(k)(2)): Provided, however, that if
any individual is denied any right,
privilege, or benefit to which the
individual would otherwise be entitled
by Federal law, or for which the
individual would otherwise be eligible,
as a result of the maintenance of such
material, such material will be provided
to such individual, except to the extent
that disclosure of such material would
reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, if furnished to
the Government prior to September 27,
1975, under an implied promise that the
identity of the source would be held in
confidence.

(3) Systems of Records ACDA-3—
Security Records. This system contains
investigatory materials compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for Federal civilian employment,
military service, Federal contracts, or
access to classified information which is
exempt from disclosure by the Act (5
U.S.C. 552a(k)(5)), but only to the extent
that disclosure of such material would
reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be

held in confidence, or, if furnished to
the Government prior to September 27,
1975, under an implied promise that the
identity of the source would be held in
confidence.

(b) Nothing in these regulations shall
be construed to allow an individual
access to:

(1) Any information compiled in
reasonable anticipation of a civil action
or proceeding; or

(2) Testing or examination material
used solely to determine individual
qualification for appointment or
promotion in the Federal Service, the
disclosure of which would compromise
the objectivity or fairness of the testing
or examination process.

§603.9 New and amended systems of
records.

(a) The Agency shall provide adequate
advance notice to Congress and to the
Office of Management and Budget of
any proposal to establish or alter any
system of records. Such notice shall be
in a form consistent with guidance on
content, format and timing issued by the
Office of Management and Budget.

(b) The Agency shall publish by
August 31 of each year in the Federal
Register a notice of the existence and
character of each system of records
maintained by the Agency. Such notice
shall be consistent with guidance on
format contained in the Act and issued
by the General Services Administration.
At least 30 days before any new or
changed routine use of records
contained within a system of records
can be made, the Agency shall publish
notice of such new or changed use in
the Federal Register.

§603.10 Fees.

Fees to be charged in responding to
requests under the Privacy Act shall be,
to the extent permitted by paragraph
(f)(5) of the Act, the rates established in
title 22 CFR 602.20 for responding to
requests under the Freedom of
Information Act.

Dated: September 23, 1996.
Mary Elizabeth Hoinkes,
General Counsel.
[FR Doc. 96-25405 Filed 10-2—-96; 8:45 am]
BILLING CODE 6820-32-M

DEPARTMENT OF LABOR
Office of Labor-Management Programs

29 CFR Part 270
RIN 1294-AA15

Permanent Replacement of Lawfully
Striking Employees by Federal
Contractors

AGENCY: Office of Labor-Management
Programs, Labor.

ACTION: Final rule; removal of
regulations.

SUMMARY: This final rule removes the
regulations found at 29 CFR Part 270.
Those regulations implemented
Executive Order 12954, which was
signed by President Clinton on March 8,
1995 (60 FR 13023, March 10, 1995).
Executive Order 12954 provided that
federal contracting agencies may not
contract with employers that
permanently replace lawfully striking
employees in some situations. The
regulations are being removed as a
result of a ruling by the Court of
Appeals for the District of Columbia
Circuit voiding Executive Order 12954.

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT: Kay
H. Oshel, Chief, Division of
Interpretations and Standards, Office of
Labor-Management Standards, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N-5605,
Washington, DC 20210, (202) 219-7373.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION: On March
8, 1995, President Clinton signed
Executive Order 12954, “Ensuring the
Economical and Efficient
Administration and Completion of
Federal Government Contracts” (60 FR
13023, March 10, 1995). The Order set
forth the finding that economy and
efficiency in procurement are generally
advanced by contracting with employers
that do not permanently replace
lawfully striking employees, and
provided that federal contracting
agencies may not contract with
employers that permanently replace
lawfully striking employees in some
situations.

The Secretary of Labor was assigned
the authority and responsibility for
administering the Order and for issuing
implementing regulations. The
Secretary delegated that authority and
responsibility to the Assistant Secretary
for the American Workplace on March
8, 1995 (60 FR 13602, March 13, 1995)
and to Acting Deputy Assistant
Secretary John Kotch on June 16, 1996
(61 FR 31164, June 19, 1996).
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On March 29, 1995, proposed
regulations implementing Executive
Order 12954 were published in the
Federal Register (60 FR 16354). A final
rule was issued on May 25, 1995 (60 FR
27856).

On February 2, 1996, the Court of
Appeals for the District of Columbia
Circuit issued a decision voiding
Executive Order 12954, Chamber of
Commerce of the United States, et al, v.
Reich, 74 F.3d 1322 (D.C. Cir. 1996). A
rehearing was denied on May 10, 1996,
83 F.3d 442 (D.C. Cir. 1996). A petition
for review on writ of certiorari was not
filed with the Supreme Court.
Consequently, the Department is
removing the regulations implementing
Executive Order 12954, 29 CFR Part
270.

Publication in Final

The Department has determined that
the removal of these regulations need
not be published as a proposed rule, as
generally required by the
Administrative Procedure Act (APA), 5
U.S.C. 553. The agency finds that good
cause exists for dispensing with notice
and public comment as unnecessary
since Executive Order 12954, which
gave rise to Part 270, has been held to
be void by the Court of Appeals for the
District of Columbia Circuit. The
removal of the implementing
regulations is thus exempt from notice
and comment by virtue of section
553(b)(B) of the APA (5 U.S.C.
553(b)(B)).

Effective Date

This document will become effective
upon publication pursuant to 5 U.S.C.
553(d). The Department has determined
that good cause exists for waiving the
customary requirement to delay the
effective date of a final rule for 30 days
following its publication. This
determination is based upon the fact
that Executive Order 12954, which gave
rise to Part 270, has been held to be void
by the Court of Appeals for the District
of Columbia Circuit.

Executive Order 12866

This document removes regulations
for which there is now no authority and,
therefore, is not a regulation or a rule as
defined in section 2(d) of Executive
Order 12866, 58 FR 51735 (October 4,
1993).

Regulatory Flexibility Act

This rule was not preceded by a
general notice of proposed rulemaking
and is not a rule as defined in the
Regulatory Flexibility Act (5 U.S.C.
601(2) and 604(a)).

Paperwork Reduction Act

This rule contains no information
collection requirements which are
subject to review and approval by the
Office of Management and Budget under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501-3520).

Small Business Regulatory Enforcement
Fairness Act

The Department has determined that
this final rule is not a *“major rule”
requiring prior approval by the Congress
and the President pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 804),
because it is not likely to result in (1)
an annual effect on the economy of $100
million or more, (2) a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions, or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic and export markets.

Further, since the Department has
determined, for good cause, that
publication of a proposed rule and
solicitation of comments on this rule
removing 29 CFR Part 270 is not
necessary, under 5 U.S.C. 808(2), this
final rule is effective immediately upon
publication as stated previously in this
notice.

Unfunded Mandates Reform Act

For purposes of Section 2 of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1532, as well as
Executive Order 12875, (58 FR 58093,
October 28, 1993), this rule does not
include any federal mandate that may
result in increased expenditures by
State, local and tribal governments, or
increased expenditures by the private
sector of more than $100 million.

List of Subjects in 29 CFR Part 270

Administrative practice and
procedure; Government contracts;
Federal contractors and subcontractors.

Accordingly, Chapter Il of Title 29 of
the Code of Federal Regulations is
amended by removing Part 270.

Signed at Washington, DC, this 27th day of
September, 1996.
John Kotch,
Acting Deputy Assistant Secretary.
[FR Doc. 96-25276 Filed 10-2—-96; 8:45 am]
BILLING CODE 4510-86-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 120 and 128

[CGD 91-012]

RIN 2115-AD75

Security for Passenger Vessels and
Passenger Terminals

AGENCY: Coast Guard, DOT.
ACTION: Notice of policy clarification.

SUMMARY: On July 18, 1996, an Interim
Rule was published (61 FR 139) entitled
“Security for Passenger Vessels and
Passenger Terminals”. Since that time
the Coast Guard has discovered two
areas in need of clarification to ensure
that those affected by the Interim Rule
can meet compliance dates. The areas of
clarification are tonnage limitations and
submission of terminal security plans.

FOR FURTHER INFORMATION CONTACT:
CDR Dennis J. Haise, Office of
Compliance (G-MOC), Room 1116,
(202) 267-1934, between 7:00 a.m. and
3:30 p.m., Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:
Policy Clarification:
Tonnage

The tonnage measurement to be used
in the application of this rule is U.S.
registered tonnage, not International
Tonnage Convention (ITC)
measurements. Therefore, the rule
applies to those vessels over 100 U.S.
registered gross tons.

Submission of Terminal Security Plans

Terminal Security Plans should be
submitted by the owner or operator of
the vessel in the following situations:

a. When there is an agreement with
the owner or operator of the passenger
terminal that the owner or operator of
the vessel will submit the required
security plan.

b. When the owner or operator of the
vessel has exclusive use of the pier and
terminal building immediately adjacent
to the pier and has complete control of
that area.

c. When there is no terminal.

d. When passengers embark and or
disembark and no baggage or stores are
loaded or offloaded.

In situations ¢ and d, an annex to the
vessel’s security plan may be used
instead of a terminal security plan with
the permission of the cognizant Coast
Guard Captain of the Port.

Terminal Security Plans should be
submitted by the owner or operator of
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the passenger terminal in the following
situations:

a. When there is an agreement with
the owner or operator of the passenger
vessel that the owner or operator of the
terminal will submit the required
security plan.

b. When the terminal is multi-user or
used by more that one cruise line, and
baggage and or stores are loaded or
offloaded, and no security agreement
exists

Dated: September 24, 1996.
G.N. Naccara,

Captain, U.S. Coast Guard, Acting Chief,
Marine Safety and Environmental Protection.

[FR Doc. 96-25150 Filed 10-2-96; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 091-4029a; FRL-5613-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Interim Final Determination of the
Pennsylvania Enhanced I/M SIP
Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: Elsewhere in today’s Federal
Register, EPA has published a
rulemaking notice proposing
conditional interim approval of the
Commonwealth of Pennsylvania’s
enhanced motor vehicle inspection and
maintenance (I/M) program under
Section 348 of the National Highway
System Designation Act of 1995
(NHSDA) and Section 110 of the Clean
Air Act (CAA). Based on the proposed
conditional interim approval, EPA is
making an interim final determination
by this action that the Commonwealth
has corrected the deficiency prompting
the original disapproval of the
Pennsylvania enhanced I/M SIP
revision. This action will defer the
application of the offset sanction which
would have been implemented on
October 13, 1996 and defers the future
application of the highway sanction.
Although this action is effective upon
publication, EPA will take comment on
this interim final determination as well
as EPA’s proposed conditional interim
approval of the Commonwealth’s
submittal. EPA will publish a final rule
taking into consideration any comments
received on EPA’s proposed action and
this interim final action.

DATES: This interim rule is effective on
October 3, 1996.

Comments must be received by
November 4, 1996.
ADDRESSES: Comments should be sent to
Marcia L. Spink, Associate Director, Air
Programs, (3ATQ0), Air, Radiation and
Toxics Division, U.S. EPA Region llI,
841 Chestnut Building, Philadelphia,
Pennsylvania 19103. The state submittal
and EPA’s analysis for that submittal,
which are the basis for this action, are
available for public review at the above
address.
FOR FURTHER INFORMATION CONTACT:
Brian Rehn (215) 566—2176, at the EPA
Region |1l address above or via e-mail at
bunker.kelly@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the EPA Region Il address
above.

SUPPLEMENTARY INFORMATION:
l. Background

In an April 13, 1995 letter EPA
notified Pennsylvania that the
conditional approval of the
Pennsylvania enhanced I/M SIP revision
had been converted to a disapproval (60
FR 47084). The letter triggered the 18
month time clock for the mandatory
application of sanctions under section
179(a) of the CAA. This 18 month
sanction clock will expire on October
13, 1996 at which time 2:1 offset
sanctions would be automatically
imposed to new or modified sources
seeking permits under section 173 of the
CAA.

On March 22, 1996, the
Commonwealth of Pennsylvania
submitted an enhanced I/M SIP revision
to EPA, requesting action under the
NHSDA of 1995 and the CAA. On June
27, 1996 and July 29, 1996, supplements
to the March 22, 1996 SIP revision were
officially submitted to EPA. In the
Proposed Rules section of today’s
Federal Register, EPA has proposed
conditional interim approval of the
Pennsylvania enhanced I/M program.
EPA had determined that it is more
likely than not that the March 22, 1996
enhanced I/M SIP revision, as
supplemented (hereinafter, the “March
22,1996 I/M SIP revision”), has cured
the SIP deficiency triggering the
sanctions clock for the duration of
EPA’s rulemaking process on this I/M
SIP revision. This interim determination
will not stop the sanctions clock but
will defer the implementation of
sanctions until either the conditional
interim approval is converted to a
disapproval, the interim approval
lapses, the full SIP is approved or the
full SIP is disapproved.

Today EPA is also providing the
public with an opportunity to comment
on this interim final determination. If,
based on any comments on this action
and any comments on EPA’s proposed
conditional interim approval of the
March 22, 1996 I/M SIP revision, EPA
determines that the March 22, 1996 I/M
SIP revision is not approvable and this
final action was inappropriate, EPA will
take further action to disapprove the
March 22, 1996 I/M SIP revision. If
EPA’s proposed conditional interim
approval of the Pennsylvania I/M SIP
revision is reversed, then sanctions
would be applied as required under
Section 179(a) of the CAA and 40 CFR
Section 52.31.

1. EPA Action

Based on the proposed conditional
interim approval set forth in today’s
Federal Register, EPA believes that it is
more likely than not that the
Commonwealth has corrected the
deficiency that prompted the original
disapproval of the Pennsylvania
enhanced I/M SIP for which the April
13, 1995 finding of failure to submit was
issued.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

I11. Administrative Requirements

Because EPA has preliminarily
determined that the March 22, 1996
Pennsylvania I/M SIP revision is
conditionally approvable, relief from
future sanctions should be provided as
quickly as possible. Therefore, EPA is
invoking the good cause exception
under the Administrative Procedure Act
(APA) in not providing an opportunity
for comment before this action takes
effect.1 5 U.S.C. 553(b)(B). The EPA
believes that notice-and-comment
rulemaking before the effective date of
this action is impracticable and contrary
to the public interest. The EPA has
reviewed the March 22, 1996 I/M SIP
revision and, through its proposed
interim action, is indicating that it is
more likely than not that the
Commonwealth has corrected the
disapproval that started the sanctions
clock. Therefore, it is not in the public
interest to initially apply sanctions

1As previously noted, however, by this action
EPA is providing the public with a chance to
comment on EPA’s determination after the effective
date and EPA will consider any comments received
in determining whether to reverse such action.
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when the Commonwealth has most
likely corrected the deficiency that
triggered the sanctions clock. Moreover,
it would be impracticable to go through
notice-and-comment rulemaking on a
finding that the Commonwealth has
corrected the deficiency prior to the
rulemaking approving the March 22,
1996 I/M SIP revision. Therefore, EPA
believes that it is necessary to use the
interim final rulemaking process to
defer sanctions while EPA completes its
rulemaking process on the approvability
of the March 22, 1996 I/M SIP revision.
In addition, EPA is invoking the good
cause exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction. See 5 U.S.C. 553(d)(1).

Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
(RFA) 5 U.S.C. 600 et. seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact on small entities of
any rule subject to prior notice and
comment rulemaking requirements. 5
U.S.C. 603 and 604. Alternatively, EPA
may certify that the rule will not have
a significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

Because this action is not subject to
prior notice and comment requirements
(see above), it is not subject to RFA. In
any even, today’s action temporarily
relieves sources of an additional burden
potentially placed on them by the
sanction provisions of the Act.
Therefore, the action will not have a
significant impact on a substantial
number of small entities.

Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,

or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
imposes no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Submission to Congress and the General
Accounting Office

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This interim
final determination regarding the
Pennsylvania I/M SIP is not a ““major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 12, 1996.

William T. Wisniewski,

Acting Regional Administrator, Region Il1.
[FR Doc. 96-25396 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[AZ033-0007 FRL-5628-6]

Approval and Promulgation of
Implementation Plans; Arizona—
Maricopa Nonattainment Area; Carbon
Monoxide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving contingency
measures adopted pursuant to the Clean

Air Act (CAA) and submitted to EPA by
the State of Arizona as revisions to the
Arizona State Implementation Plan (SIP)
for the Maricopa (Phoenix) carbon
monoxide (CO) nonattainment area.
Based on the approval of these
measures, EPA is withdrawing its
federal contingency process for the
Maricopa area and its proposed list of
highway projects subject to delay.
EFFECTIVE DATE: December 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Frances Wicher, A—2—1, Air and Toxics
Division, U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, California 94105, (415)
744-1248.

SUPPLEMENTARY INFORMATION:
|. Background

A. Federal Contingency Process

On February 11, 1991, EPA
disapproved elements of the Arizona CO
SIP and promulgated a limited federal
implementation plan (FIP) for the
Maricopa County (Phoenix) CO
nonattainment area in response to an
order of the Ninth Circuit Court of
Appeals in Delaney v. EPA, 898 F.2d
687 (9th Cir. 1990).1 For a discussion of
Delaney, the SIP disapproval, and the
FIP, see the notice of proposed
rulemaking (NPRM) for the FIP, 55 FR
41204 (October 10, 1990) and the notice
of final rulemaking (NFRM) for the FIP,
56 FR 5458 (February 11, 1991).

As required by the Delaney order, the
FIP contained a two-part contingency
process consistent with the Agency’s
1982 ozone and CO SIP guidance
regarding contingency procedures.2
These two parts were a list of
transportation projects that would be
delayed while an inadequate plan was
being revised and a procedure to adopt
measures to compensate for
unanticipated emission reduction
shortfalls. The FIP contingency process
is described in detail at 56 FR 5458,
5470-5472.

Implementation of the FIP
contingency process was triggered by
violations of the CO standard in
Phoenix in December 1992. On June 28,
1993 (58 FR 5458), EPA published a
notice of proposed rulemaking
proposing to find that the
implementation plan was inadequate

1While the FIP was promulgated after the
enactment of the 1990 Clean Air Act Amendments,
it was designed, pursuant to the Delaney Court’s
order, to comply with the CAA and EPA guidance
as they existed prior to the 1990 Amendments.

2‘State Implementation Plans; Approval of 1982
Ozone and Carbon Monoxide Plan Revisions for
Areas Needing an Attainment Date Extension. Final
Policy.” 46 FR 7182 at 7187, 7192 (January 22,
1981) (hereafter referred to as “1982 guidance”).
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and that additional control measures
were necessary to attain and maintain
the CO national ambient air quality
standard (NAAQS) in the Maricopa area.
In the same notice, EPA also proposed
an updated list of highway projects
subject to delay while the
implementation plan was being revised.
On August 9, 1993, EPA issued a SIP
call under section 110(k)(5) of the CAA
requiring that Arizona submit a new
plan by July 19, 1994. Arizona
submitted SIP revisions to EPA in
November 1993, March 1994 and
August 1995 that contained new control
measures and a demonstration that the
area would attain the CO NAAQS by
December 31, 1995, the attainment
deadline under the 1990 Clean Air Act
Amendments for CO nonattainment
areas classified as ‘““‘moderate” such as
Phoenix.3 See CAA section 186(a). As a
result, EPA took no final action on the
June 28, 1993 proposal and is today
withdrawing that proposal.

B. CAA Contingency Requirements and
EPA Guidance

The Clean Air Act Amendments
(CAAA) of 1990 completely revised the
nonattainment provisions of the Act,
part D of title I, repealing the generally
applicable provisions of section 172 and
adopting substantial new requirements
and planning and attainment deadlines
applicable to CO nonattainment SIPs.
See sections 171-193. A number of
these provisions are discussed in detail
in section Il of this document.

Among the new requirements in the
1990 CAAA is section 172(c)(9) which
provides for contingency measures.
Section 172(c)(9) requires that plans for
nonattainment areas ‘‘shall provide for
the implementation of specific measures
to be undertaken if the area fails to make
reasonable further progress, or to attain
the national ambient air quality
standard by the attainment date
applicable under this part [D]. Such
measures shall be included in the plan
revision as contingency measures to

3 At the time of the SIP submittals that are the
subject of today’s document, Phoenix was classified
as moderate and, because its design value is under
12.7 ppm, was considered a low moderate area.
EPA has recently found that the Phoenix area failed
to attain the CO NAAQS by the statutory deadline.
See 61 FR 39343 (July 29, 1996) As a consequence
of this finding, the area has been reclassified to
“serious” under section 186(b)(2). As a result, the
area is now subject to the section 187(b)
requirements for serious CO areas. These
requirements include those applicable to CO areas
with design values between 12.7 ppm and 16.4 ppm
(high moderate areas) in section 187(a). For the
purpose of today’s action, however, the relevant
CAA requirements are those that apply to low
moderate CO nonattainment areas. The serious area
requirements are referred to throughout this notice
when they inform individual discussions.

take effect in any such case without
further action by the State or the
Administrator.”

EPA has issued several guidance
documents related to the post-1990
requirements for CO SIPs. Among them
is the “General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990.” See
generally 57 FR 13498 (April 16, 1992)
and 57 FR 18070 (April 28, 1992)
(hereafter “‘General Preamble’’) and the
“Technical Support Document to Aid
the States with the Development of
Carbon Monoxide State Implementation
Plans,” July 1992 (hereafter “1992
TSD”).

For CO, the General Preamble
addresses specifically only the
contingency measures required under
section 187(a)(3) of the Act for moderate
areas with design values above 12.7
ppm (high moderate areas). See 57 FR
13498, 13532-13533. As a low moderate
area, section 187(a)(3) did not apply to
Phoenix. In connection with the
discussion of requirements for moderate
ozone areas, the General Preamble
addresses generally the section 172(c)(9)
requirements which are also applicable
to low moderate CO nonattainment
areas such as Phoenix. See 57 FR 13498,
13510-13511. In both discussions, EPA
states that the contingency measure
provisions of the 1990 Amendments
supersede the contingency requirements
contained in the 1982 guidance.

The 1992 TSD contains a discussion
directly applicable to low moderate CO
areas. See pages 5-6. This guidance
explains that the trigger for
implementation of the section 172(c)(9)
measures is a finding by EPA that such
an area failed to attain the CO NAAQS
by the applicable attainment date and
that states must show that their
contingency measures can be
implemented with minimal further
action on their part and with no
additional rulemaking actions upon
such a finding.

In the 1992 TSD, EPA notes that
section 172(c)(9) does not specify how
many contingency measures are needed
or the magnitude of emission reductions
they must provide if an area fails to
attain the CO NAAQS. EPA suggests
that one appropriate choice would be to
provide for the implementation of
sufficient reductions in vehicle miles
traveled (VMT) or emission reductions
to counteract the effect of one year’s
growth in VMT while the state revises
its SIP to incorporate the new
requirements for a serious CO area.
Thus, in suggesting a benchmark of one
year’s growth in VMT, EPA concluded
that the purpose of the Act’s
contingency requirement is to maintain

the actual attainment year emissions
level while the serious area attainment
demonstration is being developed.

I1. Summary of Proposed Action

On April 9, 1996 (61 FR 15745), EPA
proposed to approve two contingency
measures submitted by the State of
Arizona for the Phoenix CO
nonattainment area. These measures are
enhancements to the State’s remote
sensing program for vehicle emissions
and a traffic diversion measure. Both
measures are described in detail in the
proposal. See 61 FR 15745 at 15746—
15747 and 15749-15750. In the
proposal, EPA also described in detail
the SIP approval standards applicable to
the State’s contingency measure
submittals. EPA proposed to conclude
that the State’s two contingency
measures, when considered in
conjunction with emission reductions
expected to be achieved in 1996 and
1997 through the continued
implementation of the State’s federally
approved Vehicle Emission Inspection
program (enhanced I/M program), met
the requirements of section 172(c)(9)
and other applicable provisions of the
CAA. The Agency’s preliminary
analysis reaching that conclusion is set
forth at 61 FR 15747-15750.

Based on its approval of the State’s
contingency measures, EPA also
proposed to withdraw the federal
contingency process for the Maricopa
area from the State’s applicable
implementation plan and to withdraw
the list of highway projects subject to
delay that was proposed on June 28,
1993 (58 FR 5458).

I11. Response to Comments Received on
Proposal

EPA received comments on its
proposal from three groups: the Arizona
Center for Law in the Public Interest
(ACLPI), the Maricopa Association of
Governments (MAG), and the Arizona
Department of Environmental Quality
(ADEQ). A summary of the ACLPI and
MAG comments and EPA’s responses to
those comments follow. The comments
submitted by ADEQ were not
substantive and are therefore only
addressed in the TSD.

A. Comments by the Arizona Center for
Law in the Public Interest, May 7, 1996

Comment: ACLPI states that it is
strongly opposed to EPA’s proposed
action and some of its reasons for this
opposition are contained in its January
4, 1994 letter commenting on the EPA’s
December 12, 1993 proposal (58 FR
64530). ACLPI requests that its previous
comments of January 4, 1994 be
incorporated by reference into this
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rulemaking along with the docket for
the December 12, 1993 proposal.

Response: EPA has incorporated
ACLPI's January 4, 1994 comment letter
into the docket for this rulemaking and,
to the extent that the comments are
germane to this rulemaking, has
responded to them below. The vast
majority of ACLPI’s 1994 comments
dealt with the specific merits of EPA’s
proposed substitution of the Maricopa
Association of Governments (MAG)
contingency process and the State’s
gasoline volatility control measure for
the FIP’s contingency process and
highway delays. Because EPA is not
acting in this rulemaking on either the
MAG process or the volatility control
measure, most of ACLPI's 1994
comments are not relevant to this
action. ACLPI did comment at that time
on the application of CAA section 193
to the FIP contingency process and has
made almost identical comments on this
action. EPA has responded to these
comments below.

It should be noted that EPA has not
finalized the December 12, 1993
proposal and has not done so for
reasons unrelated to the comments
received on the proposal. Because it is
acting on an entirely different State
submittal from the one it proposed to
approve in December 1993, EPA does
not believe that the rulemaking docket
for that proposal, except for ACLPI’s
comment letter, is relevant to this
document. Therefore, EPA has included
in the docket for today’s rulemaking
only ACLPI’'s comment letter from the
docket for the 1993 proposal.

Comment: ACLPI comments that
EPA’s proposed action violates the
CAA’s antibacksliding clause. Under
section 193 of the CAA, no control
requirement in effect, or required to be
adopted by an order in effect before the
date of enactment of the 1990 CAAA in
any nonattainment area may be
modified in any manner unless the
modification insures equivalent or
greater emission reductions. The
contingency provisions of the existing
CO FIP were ordered by the Ninth
Circuit prior to enactment of the 1990
CAAA (Delaney v. EPA, 898 F.2d 687,
entered March 1, 1990) and, therefore,
according to ACLPI, cannot be modified
without insuring equivalent or greater
emission reductions. ACLPI asserts that
the proposal does not assure equivalent
or greater emission reductions and
provides several grounds for this
assertion.4

41n extensive comments on this issue, ACLPI
argues that the SIP contingency measures approved
today cannot supplant the FIP contingency process
because they do not assure equivalent or greater

ACLPI also disagrees with the
Agency'’s statement that section 193
does not apply to the FIP contingency
provisions because those provisions
constitute “procedures” rather than
‘“‘control requirements.” ACLPI claims
that the FIP provisions are not merely
procedural but are also substantive
because they mandate EPA adoption of
specific control measures adequate to
produce attainment and delay of road
projects. The FIP contingency
provisions have already been triggered.

Further, ACLPI does not agree that the
control requirements preserved by
section 193 are limited to measures that
have previously been identified and
defined in detail, or that the term
“control requirement” excludes
mandated procedures. ACLPI argues
that no such limitation appears in the
language of the statute and such
limitation would sharply conflict with
the statutory purpose-namely to prevent
backsliding. ACLPI believes that EPA’s
construction also conflicts with the
Agency’s own policies and guidelines
and with the Act itself, all of which
require implementation plans to include
both procedural and substantive
provisions, and which treat both as
enforceable control requirements.

Response: ACLPI made the same
comments regarding the applicability of
section 193 to the FIP in its January 4,
1994 comment letter. The following
discussion is a response to both the
1994 and 1996 comments.

EPA addressed the relevancy of
section 193 to its proposed action in the
April 9, 1996 notice (61 FR 15748-49).
The Agency concluded that the FIP
contingency process does not constitute
a ““control requirement” within the
meaning of section 193 of the Act (see
footnote 10 for the text of section 193)
and provided its reasoning. EPA
elaborates here on its section 193
discussion in the proposal.

The contingency process contained in
the Maricopa CO FIP was required by a
March 1, 1990 order of the Ninth
Circuit—before the enactment of the
CAAA on November 15, 1990. Having
concluded that Maricopa’s
pre-amendment CO plan did not contain
contingency procedures that met EPA’s
1982 guidance, the Ninth Circuit
ordered EPA to promulgate a FIP that
contained contingency procedures in
accordance with that guidance. Delaney,

emission reductions as required by section 193.
Because EPA does not agree, as discussed below,
with ACLPI’s basic premise that the FIP
contingency process is a control requirement within
the meaning of section 193, for which equivalent
emissions would otherwise be required prior to
substitution, the Agency is not addressing ACLPI’s
equivalency arguments in today’s notice.

at 695. The Court, however, did not
order EPA to implement that process or
to promulgate any specified control
requirements in that plan. Indeed, the
inclusion of any specific control
requirements by EPA would have been
inconsistent with the terms and intent
of EPA’s 1982 guidance on contingency
procedures. EPA’s 1982 guidance
required a two-part contingency plan:

“The first part * * * [is] a list of planned
transportation measures and projects that
may adversely affect air quality and that will
be delayed, while the SIP is being revised, if
expected emission reductions or air quality
improvements do not occur. The second part
* * * consists of a description of the process
that will be used to determine and
implement additional transportation
measures beneficial to air quality that will
compensate for the unanticipated shortfalls
in emission reductions. (45 FR 7187)

A list of highway projects that may be
delayed and a description of actions that
may occur at some later date are not
control requirements. A list and a
description have no air quality impacts
and yield no emission reductions. Nor
do they have any potential for either air
quality impacts or emission reductions
until and unless they are triggered by
“unanticipated shortfalls in emission
reductions.” Even triggered, the
particular contingency process in the
Maricopa FIP is not a control
requirement within the meaning of
section 193.

The FIP contingency process,
promulgated in accordance with the
Court’s order, consists of an intricate
series of actions by EPA potentially
spanning a minimum of 14 to 16
months. The federal process may
involve, among other things, various
assessments and findings, air quality
modeling, and the review and the
potential adoption of additional control
measures. The eventual length and
scope of the process is dependent upon
the outcome of the assessments and
findings called for in the process and is,
therefore, not predictable in advance.
See 56 FR 5471-5472.

Likewise, the highway delay
provision in the FIP contingency
process involves the development of a
new list of highway projects with
potentially adverse air quality impacts
and triggering of project delays only if
certain findings are made as part of the
overall contingency process. Since it is
not known in advance what projects, if
any, will be listed and whether any
projects will be delayed, the scope of
highway delays is also not predictable.
Additionally, because the contingency
process only requires the delay of
highway project construction and not
elimination of the projects altogether,
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the long-term direct impact on air
quality and attainment—good or bad—
is also extremely uncertain.5

While the term ““control requirement”
is not defined in the Act, it is generally
viewed as a discrete regulation directed
at a specific source of pollution; e.g., an
emission limitation on a smoke stack at
a power plant. By contrast, a
contingency process, as outlined by
EPA’s 1982 guidance, is much broader
and more far-reaching than a simple,
guantifiable control limitation.é

It should also be noted that the use of
the term ““control requirement” in the
Act is unique to section 193. Its closest
parallel is the use of the term “control
measures’ in various provisions of the
statute. The term ““control measures” in
these provisions clearly means direct,
effective, enforceable controls on
sources of air pollution (such as
reasonably available control
technologies or transportation control
measures) and not procedures for the
adoption of such controls.”

EPA also disagrees with ACLPI that
the failure to include the FIP procedures
or process within the meaning of section
193’s ““‘control requirement’” conflicts
with the statutory purpose of preventing
backsliding by assuring that
modifications will not occur without the
substitution of equivalent or greater
emission reductions. This argument
would have some merit if section 193
were the sole savings clause in the Act.
The Act, however, has other savings

5 ACLPI notes (repeating an EPA statement) that
the highway delay provision provides an important
coercive benefit in inducing the State to adopt
control measures. However, if the primary impact
of the highway delay provision is to leverage State
controls, then the provision is best characterized, in
this context, as a sanction and not as a control
requirement.

61t is instructive to contrast the FIP contingency
process, and EPA’s 1982 guidance on which it is
based, with the new contingency measure
requirements in the 1990 CAAA. For example,
section 172(c)(9) requires all nonattainment area
plans to provide for the implementation of specific
measures to be undertaken if the area fails to attain
the NAAQS by the applicable attainment date. See
also sections 187(a)(3) and 182(c)(9). The remainder
of this discussion refers primarily to section
172(c)(9) because, as stated before, it is the only
contingency measure requirement that applies to
Maricopa.

7Wherever the statute mandates *‘control
measures’ it is clear that it is speaking in terms of
discrete means or techniques of controlling
emissions from particular sources. For instance,
section 110(a)(2)(A) requires state implementation
plans to include enforceable emission limitations
“‘and other control measures, means, or techniques
* * * a5 are necessary to attain the national
standards. All state plans for nonattainment areas
must also provide “‘for the implementation of all
reasonably available control measures * * *
(including such reductions in emissions from
existing sources in the area as may be obtained
through the adoption, at a minimum, of reasonably
available control technology).” Section 172(c)(1).
See also section 172(c)(6).

clauses, including section 110(n) which
specifically applies to all plan elements,
procedural or otherwise. Moreover, a
procedure per se does not yield
emission reductions. For example, the
FIP contingency process is just as likely
to conclude with no additional emission
reductions.8 Similarly, as discussed
above, highway delays may result in no
emission reductions.

EPA agrees with ACLPI that the
Agency’s own policies and guidelines
require implementation plans to include
both procedural and substantive
provisions and that the Agency
considers both as enforceable elements
of SIPs. The fact that a particular
provision is enforceable, however, does
not automatically make it a control
requirement. Under section 113(a), EPA
can enforce “‘any requirement or
prohibition of an applicable
implementation plan.” There is no
requirement that such provisions be
considered to be “‘control requirements”
in order to be enforceable.®

In summary, under a straightforward
reading, the savings clause is best
viewed as an anti-backsliding provision
by which Congress intended to prevent
the relaxation of actual, existing control
requirements on specific pollution
sources or controls required to be
adopted for specific pollution sources
while states are proceeding with their
new planning obligations under the
1990 Amendments.

There is simply no evidence that
Congress intended ‘‘control
requirement’” to encompass a process as
complex and broad as the FIP
contingency procedures. Indeed it is
fundamental that the words of a statute
are to be given their ordinary, plain
meaning unless it is clear that some
other meaning is intended. See
Columbia Pictures Indus., Inc. v.
Professional Real Estate Investors, Inc.,
866 F.2d 278, 280 n. 4 (9th Cir. 1989);
Arizona Elec. Power Coop., Inc. v.
United States, 816 F.2d 1366, 1375 (9th
Cir. 1987), cert. denied, 488 U.S. 818
(1988). EPA'’s interpretation of the
savings clause is in full accord with the
plain language of section 193. Under the
standard articulated in Chevron U.S.A.
Inc. v. NRDC, 467 U.S. 837 (1984),
where Congress has spoken directly on
an issue, that is the end of the matter.

8See, for example, the end of section (a) under
Determination of the Need for Additional Measures
(56 FR 5471):

Should the Agency find that no additional
measures are needed, the [Notice of Final
Rulemaking] shall contain this finding and
conclude the contingency process.

9See also section 118(a) of the CAA which
requires compliance with all requirements whether
substantive or procedural.

Beyond the plain language, however,
EPA’s interpretation of section 193 is
consistent with the structure of the 1990
Amendments as they relate to the new
planning requirements for
nonattainment areas and the failure of
those areas to attain the NAAQS. Under
the pre-1990 Act, nonattainment areas
were not classified according to the
severity of their air quality problems.
An area found to have failed to attain by
the applicable attainment deadline was
subject only to a SIP call under pre-
amended section 110. The pre-amended
Act contained no provisions for
contingency procedures or measures.
Therefore, EPA added administratively
in the 1982 guidance a SIP process that
included, among other things, a delay of
highway projects that could adversely
affect air quality while the SIP was
being revised in response to a SIP call.

In contrast, under the 1990 CAAA, a
finding of failure to attain by the
applicable attainment date for any area
triggers the implementation of discrete
contingency measures under new
section 172(c)(9) and also results in the
area being reclassified. The
reclassification in turn results in a new
attainment deadline and more stringent
planning requirements to be submitted
on a date certain. See e.g., sections
186(b)(2), 186(c) and 187(f). The eternal
retention of the FIP contingency process
(or its equivalent) in the applicable plan
would forever overlay its outdated and
inconsistent planning scenario on to the
new statutory scheme.

The FIP contingency process was
never grounded in a statutory
requirement but was rather based on
guidance designed to fill a perceived
gap in the absence of a statutory
requirement. In 1990, Congress
remedied that omission by adding both
section 172(c)(9) to fill that gap and a
new scheme for additional planning for
areas failing to attain the NAAQS. As
discussed above and further below,
EPA’s pre-amendment contingency
guidance is inconsistent with this new
statutory scheme and thus became
ineffective under section 193 upon
enactment of the CAAA.10 EPA affirmed

10Section 193 states:

Each regulation, standard, rule, notice, order and
guidance promulgated or issued by the
Administrator as in effect before November 15, 1990
shall remain in effect according to its terms, except
to the extent otherwise provided under this chapter,
inconsistent with any provision of this chapter, or
revised by the Administrator. No control
requirement in effect, or required to be adopted by
an order, settlement agreement, or plan in effect
before the date of enactment of the Clean Air Act
Amendments of 1990 in any area which is a
nonattainment area for any air pollutant may be
modified after such enactment in any manner
unless the modification insures equivalent or
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this position in the General Preamble.
See General Preamble at 57 FR 13498,
13511 and 13532. It is axiomatic that
two parts of a single statutory section
cannot be read to have opposite effects.
Since the first sentence of section 193
renders ineffective the 1982 guidance
for contingency processes, the second
sentence cannot be read to retain a
requirement that is intimately based on
that 1982 guidance.

Both the plain language of section 193
and the new statutory scheme support
EPA’s interpretation that the FIP
contingency process is not saved. If,
however, there is any ambiguity in the
savings clause, EPA’s interpretation of
section 193 is reasonable, consistent
with the language and revised structure
of the Act, and serves to advance the
goals of the statute. Therefore, itis a
permissible construction entitled to
considerable deference. Chevron, 467
U.S. at 844.

Comment: ACLPI disagrees with
EPA’s suggestion that the contingency
mandate in section 172(c)(9) supplants
the FIP contingency provisions and
EPA’s pre-amendment contingency
guidance. ACLPI asserts that there is
nothing in the Act or its legislative
history to suggest such a result and such
a result would be contrary to sections
110(n), 193, and other provisions of the
Act. Therefore, according to ACLPI, the
section 172(c)(9) mandate is in addition
to, and not in lieu of pre-existing control
requirements. ACLPI concludes that in
enacting the 1990 Amendments,
Congress made clear that it intended to
strengthen the Act, and preserve
preexisting control requirements to
ensure maximum progress toward clean
air.

Response: As discussed previously,
the Agency’s 1982 contingency
guidance was an effort by EPA to fill a
gap in the statute as it existed prior to
the 1990 CAAA. The pre-amended Act
contained no requirement for
contingency provisions in non-
attainment area plans. In amending the
Act in 1990 to explicitly include a
requirement for specific contingency
measures in section 172(c)(9), Congress
clearly anticipated that EPA would
update its nonattainment area guidance
to reflect the new statutory scheme.11
There is nothing in the language or
structure of the 1990 Amendments or
their legislative history to suggest that
Congress intended to reaffirm EPA’s

greater emission reductions of such air pollutant.
(Emphasis added).

11 Additional contingency provisions for certain
moderate CO nonattainment areas are found in
section 187(a)(3). See also contingency provisions
in section 182(c)(9) for certain ozone nonattainment
areas.

1982 guidance regarding appropriate
contingency procedures. On the
contrary, by providing explicit
contingency measure requirements that
differed from that guidance, if anything,
it can be concluded that Congress
intended to overrule the 1982 guidance
in the 1990 Amendments.

Moreover, the amended Act and
EPA’s pre-amendment contingency
guidance are in fact both duplicative
and inconsistent and thus made
ineffective by section 193 on enactment
of the CAAA. See footnote 10. EPA’s
1982 contingency guidance required the
State to invoke a new planning process

if the SIP was inadequate for attainment.

In the 1990 Amendments, Congress
established a different scheme for areas
that failed to attain.12 The new
contingency measure provisions serve a
different purpose than EPA’s pre-
amendment guidance in that they call
for immediate implementation of
already adopted control measures.
Consistent with the new scheme for
implementation of contingency
measures and reclassification with new
planning requirements for areas that fail
to attain, EPA stated that its pre-
amendment guidance had been
superseded. See General Preamble at
13498, 13511, and 13532. Such
statements are reasonable in light of the
1990 Amendments and was within
EPA’s discretion. See Ober v. EPA, 84
F.3d 304, 311-312 (9th Cir. 1996).

Furthermore, neither section 193 nor
section 110(n) of the Act bars revisions
to EPA’s 1982 contingency guidance as
ACLPI suggests. Both sections provide
for revisions to EPA guidance and SIPs
upon affirmative action by the
Administrator.13

12EPA’s 1982 policy stated that ““the contingency
provision must be initiated when the EPA
Administrator determines that a SIP is inadequate
to attain NAAQS and additional emission
reductions are necessary.” 46 FR 7187. In the 1990
Amendments, Congress in section 186(b)(2)(A)
required EPA to determine within 6 months of an
area’s attainment date whether the area has attained
the CO standard and, should EPA find a failure to
attain, the area is reclassified by operation of law
to serious, triggering new planning requirements
under section 187(f). Under section 172(c)(9),
contingency measures are also triggered if an area
fails to attain.

13Section 110(n)(1) states that “‘[a]ny provision of
any applicable implementation plan that was
approved or promulgated by the Administrator
pursuant to this section as in effect before
November 15, 1990, shall remain in effect as part
of such implementation plan, except to the extent
that a revision to such provision is approved or
promulgated by the Administrator pursuant to this
chapter.”” (Emphasis added). However, the FIP
contingency provisions were not promulgated as a
part of the Arizona applicable implementation plan
until February 11, 1991, and therefore are clearly
not subject to section 110(n)(1). Further, even if this
section applied to the FIP contingency process, it
would, by its terms, present no impediment to

Comment: ACLPI also disagrees with
EPA’s proposed interpretation of section
172(c)(9) as requiring only such SIP
contingency measures as necessary to
offset one year’s growth in vehicle miles
traveled (VMT). ACLPI claims that the
focus of section 172(c)(9), other
provisions of 172, and section 110 is on
timely attainment and achievement of
reasonable further progress (RFP)—not
on VMT offsets. Thus ACLPI states that
contingency measures must be adequate
to make up the entirety of any potential
emission reduction shortfall. ACLPI
further asserts that EPA’s proposed
approach would allow states to defer
attainment and RFP. It also allegedly
allows states to defer attainment to the
deadline for the new classification, even
if additional contingency measures
could produce attainment much sooner.

Response: First, it should be noted
that there is nothing in the plain
language of section 172(c)(9) or any
other provision of the Act to support
ACLPI's contention that contingency
measures must be adequate to make up
the entirety of any potential emission
reduction shortfall. Indeed, such an
interpretation makes no sense when
considered in the context of the new
statutory scheme. Because section
172(c)(9) does not specify either the
number or type of contingency measures
required, EPA’s reasonable
interpretation of the required measures
should receive deference. Chevron, 467
U.S. at 844.

As discussed before, section 172 and
the pollutant-specific requirements in
sections 181 through 189 establish a
basic classification scheme and
associated planning cycles. This scheme
started with the original classifications
of nonattainment areas following
enactment. An area’s initial
classification established its attainment
deadline and the initial elements of its
plan. Sections 181, 186, and 188 all
require EPA to review an area’s air
quality after the passage of its
attainment date to determine if an area
in fact attained by its deadline. If the
Agency finds that an area has not
attained, then the area is reclassified to
the next higher classification by
operation of law.

This reclassification triggers new
planning requirements that in all cases
lead to the development of new
attainment and RFP demonstrations.
The role of the section 172(c)(9)
measures in this scheme is to assure
areas do not lose ground during the
period that they are developing these
new plans. It is not the role of these

EPA’s withdrawal of the FIP process. See footnote
10 for the text of section 193.
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measures to replace or accelerate the
development of the new plans. To
require the section 172(c)(9)
contingency measures to be adequate to
make up the entirety of any potential
emission reduction shortfall would in
fact result in replacing the
reclassification scheme in part D with
just section 172(c)(9).14 Such a result is
clearly not what Congress intended.
Thus it is the basic statutory structure,
and not EPA’s approach, that allows
states to defer attainment to the
deadline for the new classification.15

Regarding ACLPI’s disagreement with
EPA’s use of one year’s growth in VMT
as a benchmark for the amount of
emission reductions section 172(c)(9)
measures should achieve,6 it should be
noted that EPA went beyond the
suggested approach in the 1992 TSD.
EPA showed in its proposal that the
State’s contingency measures coupled
with continuing emission reductions
from the State’s enhanced inspection
and maintenance program (as well as
other measures whose effectiveness was
built into the baseline) provided
sufficient emission reductions to offset
on-road mobile source emissions growth
during the period of time that the
Phoenix area would be developing its
serious area attainment plan (i.e., from
early 1996 until late 1997).

EPA agrees with ACLPI that the
primary thrust of sections 110 and 172
of the Act is for timely attainment and
achievement of RFP and not on VMT
offsets. It, however, is an indisputable
fact that the bulk of CO emissions in
Phoenix (as in the vast majority of CO
nonattainment areas) are from motor
vehicles and the main culprit behind
increases in overall CO levels is growth
in vehicle usage. It is, therefore,
reasonable to relate needed emission
reductions from contingency measures
to the factor that most influences
emissions growth, that is vehicle miles
traveled. Thus EPA’s guidance on

14The fact that Congress did not intend section
172(c)(9) contingency measures to entirely make up
any shortfall needed for attainment of the CO
standard is made even clearer by section 187(g).
Section 187(g) requires submittal, nine months after
EPA determines that a serious CO nonattainment
area failed to attain by December 31, 2000, of
controls sufficient to demonstrate a five percent per
year reduction in CO emission until attainment
occurs. If section 172(c)(9) were intended to require
immediate implementation of measures sufficient to
correct any attainment shortfall, then section 187(g)
would not be necessary.

15Note, however, that the attainment deadline for
the new classification is not a fixed date providing
a number of additional years while attainment is
reached; rather the deadline is *‘as expeditiously as
practicable but not later than” a fixed date. If
practicable controls can bring an area into
attainment prior to the fixed date, they must be
implemented to achieve earlier attainment.

16 See section I.B. of this notice.

contingency measures in the General
Preamble and the 1992 TSD is
reasonable.

On the other hand, as discussed
above, EPA does not agree with ACLPI
that the purpose of section 172(c)(9) is
to alone assure attainment of the
standard or RFP. To read that purpose
into section 172(c)(9) is to ignore the
broader reclassification and new
planning requirements scheme in part D
of title I of the Act. For the foregoing
reasons, EPA believes that its
interpretation of section 172(c)(9) is
reasonable and, as such, is entitled to
considerable deference. Chevron, 467
U.S. at 844.

Comment: ACLPI also comments that
the State is not eligible to base its
contingency measures on EPA’s VMT
emission offset policy. According to the
General Preamble, that policy applies
where failure to timely attain or achieve
RFP is due to “‘exceedence of a VMT
forecast”” and the State has made no
claim or showing that its failure to
timely attain or achieve RFP is due to
exceedence of a VMT forecast. ACLPI
cites 57 FR 13532 for this policy.

Response: The section of the General
Preamble cited by ACLPI addresses the
contingency requirement in section
187(a)(3) for high moderate CO
nonattainment areas. Section 187(a)(3)
requires CO nonattainment areas with
design values of 12.7 ppm or higher
(that is, high moderate areas) to provide
for the implementation of specific
measures to be undertaken if any
estimate of VMT exceeds forecasts.
Section 187(a)(3) is a companion
requirement to section 187(a)(2)(A)
which requires high moderate areas to
forecast VMT for each year before the
attainment year and annually update
those forecasts. Because section
187(a)(3) contingency measures are
triggered by higher than expected VMT
growth, it is reasonable to link its
contingency measure requirement to
annual VMT growth. However, section
187(a)(3) and the cited section of the
General Preamble concern contingency
requirements applicable only to high
moderate nonattainment areas whereas
Phoenix is a low moderate area. As
stated previously, neither the statute nor
the General Preamble addresses how
many contingency measures or emission
reductions from them are necessary in
low moderate CO areas. EPA’s
interpretation of the statute, which has
been shown above to be reasonable, for
these areas is only in the 1992 TSD.

Comment: ACLPI comments that just
offsetting one year’s growth in VMT
does not even assure EPA’s stated goal—
namely, to prevent air quality from
worsening while the SIP is being

revised. ACLPI points out that on-road
mobile sources in Phoenix contribute
only about 70 percent of the total
emission inventory; therefore, there is
no assurance whatsoever that RFP will
be maintained merely because VMT-
related emission increases are offset.17

Response: The 70 percent figure for
on-road mobile sources is the
contribution of this source category to
the 1990 base year annual daily CO
season emissions inventory (found on
page 3.3 of the MAG 1993 CO Plan for
the Maricopa County Area, November
1993). EPA believes that the purpose of
section 172(c)(9) for contingency
measures is to prevent air quality from
worsening while the SIP is being
revised. EPA’s calculations indicate that
during this period total CO emissions
will not increase and the State’s
contingency measures therefore are
sufficient to accomplish that purpose.
See the TSD for this rulemaking. As
discussed below, EPA does not believe
that section 172(c)(9) measures are
required to assure RFP.

Comment: ACLPI requests the entirety
of the MAG 1993 Carbon Monoxide Plan
for the Maricopa County Area
(November 1993) as well as the March
1994 Addendum to that Plan be
incorporated by reference into the
record for this rulemaking.

Response: EPA has not relied on
substantial portions of the MAG 1993
CO Plan for its action in this rulemaking
and declines to incorporate the entire
plan into its rulemaking docket.18 The
March 1994 Addendum and relevant
excerpts from the MAG 1993 CO Plan
are already included in the docket for
the proposal. EPA is also incorporating
by reference the rulemaking docket for
its proposed approval of the Phoenix
area’s CO inventory. This docket
includes additional portions of the MAG
1993 CO Plan. EPA has included all
applicable portions of the plan in the
docket for today’s rulemaking.

Comment: ACLPI comments that even
if an offset of emissions from one year’s
VMT growth were sufficient to assure
RFP in that year, it would not assure
continued RFP during the entire period

17 Although acknowledging that EPA’s action is
limited to CO, ACLPI also comments on the
Agency’s section 172(c)(9) policy as it relates to
ozone. Because today’s action concerns only CO
contingency measures, these comments are not
germane and need not be addressed here.

18Section 307(d)(3) requires the docket
accompanying a proposed Agency action to include
all data, information, and documents on which the
proposed rule relies. Section 307(d)(4)(B)(i) requires
the final docket to include all comments received
on the proposed rulemaking, the transcript of any
public hearings, as well as any documents which
become available after the proposed has been
published and which EPA determines are of central
relevance to the rulemaking.



Federal Register / Vol. 61, No. 193 / Thursday, October 3, 1996 / Rules and Regulations

51605

that the SIP is being revised. EPA is
apparently planning to give the State 18
months to revise the SIP and the normal
approval process will protract this SIP
revision period even further.

Response: ACLPI misinterprets the
RFP requirements of the CAA. Sections
172(c)(2) and 171(1) require “such
annual incremental reductions in
emissions * * * for the purpose of
ensuring attainment of the applicable
national ambient air quality standard by
the applicable attainment date”
(Emphasis added). Thus the moderate
area plan for Phoenix was required to
assure RFP through 1995, the moderate
area attainment deadline under section
186(a)(1).1° However, since the area has
now been reclassified, additional RFP
requirements apply to the serious area
plan. In the interim, the section
172(c)(9) contingency measures will
ensure that air quality does not
deteriorate while the plan is being
revised. There is nothing in the
language of that section to suggest that
the contingency measures are expected
to assure RFP during this period.

EPA does not believe that EPA’s
approval process can be reasonably
interpreted to “‘protract the SIP revision
process” as ACLPI suggests. Revision of
the SIP clearly relates to the State’s
actions to develop and submit rather
than EPA’s actions to approve or
disapprove. Moreover, the vast majority
of State control measures do not depend
upon EPA’s approval of them into the
SIP to be implemented and effective.20
Therefore, it is appropriate to consider
the contingency period to run only until
the date the State is required to submit
its serious area plan with its
accompanying control measures. As
discussed above, EPA has concluded
that there will be sufficient emission
reductions during 1996 and 1997 to
offset all emissions growth while the
plan is being revised.

Comment: ACLPI comments that the
Arizona’s contingency measures also
fail the Act’s contingency requirements
because there are no contingency
measures for the contingency measures
and if the first contingency measures do

190n August 9, 1993, EPA issued a SIP call under
section 110(k)(5) of the CAA that required Arizona
to submit a plan to EPA that demonstrated
attainment of the CO NAAQS by December 31,
1995. As an area with a design value under 12.7
ppm, the State would not otherwise have been
required to submit an attainment plan, including an
RFP demonstration, for the Phoenix area. See
section 187(a).

20Even the contingency measures that are the
subject of this rulemaking did not require EPA’s
formal approval into the SIP in order to be
triggered. EPA triggered their implementation when
its finding that the Phoenix area failed to attain the
CO standard became effective on August 28, 1996.

not achieve the emission reductions
expected of them then there is no
assurance that an offset of emissions
from VMT growth will be achieved,
even in the first year.

Response: It would be an absurd
reading of the Act to conclude that
contingency measures need their own
contingency measures. The only reading
of the Act for which such an
interpretation would make any sense is
the one that EPA has already rejected for
the reasons explained above: that
section 172(c)(9) requires sufficient
measures to immediately make up any
potential shortfall in attainment or RFP.
As discussed earlier, the purpose of the
section 172(c)(9) contingency measures
is to assure that air quality does not
worsen during the period a new plan is
being developed. This new plan will
necessarily evaluate the existing
situation, including any failure of
contingency measures to achieve
emission reductions, and factor the
effectiveness of existing controls into
determining the additional controls
necessary for attainment.

Comment: ACLPI comments that in
proposing to find that the State’s
contingency measures will offset
emissions from one year’s VMT growth,
EPA relies primarily on emission
reductions from the State’s enhanced 1/
M program. ACLPI asserts that this
reliance is misplaced for several
reasons. First, the enhanced I/M
program is not a contingency measure,
rather it is one of the primary strategies
included in the SIP and the State has
already claimed emission reductions
from this strategy in the SIP attainment
and maintenance demonstration. ACLPI
claims that EPA cannot now convert the
program to a contingency measure to
create an offset of VMT emission
increases.

Response: EPA did not claim that the
Arizona’s enhanced I/M program is a
section 172(c)(9) contingency measure,
just that it contributes to reducing
emissions during the contingency (SIP
revision) period. In establishing a
benchmark of one year’s growth in VMT
for these measures, EPA intended that
the status quo, as represented by the
emissions level in the attainment
deadline year, be maintained during this
period. EPA believes that this result can
be achieved by considering reductions
from the section 172(c)(9) measures in
combination with new reductions
scheduled to occur in the area during
the SIP revision period, as long as these
offsetting reductions are from measures
approved into the SIP and are in excess
of reductions occurring in the
attainment deadline year. As discussed
above, the emission reductions from the

enhanced remote sensing program, the
traffic diversion measure, and the
additional reductions from the I/M
program in 1996 and 1997 more than
meet this test.

While the State explicitly identified
in the proposal emission reductions
from its enhanced I/M program in
determining that the contingency
measures are adequate to maintain the
area at or below 1995 levels during the
contingency period, it need not have
done so. In order to make this
determination, the State calculated the
baseline emissions level, i.e., the
emissions level expected in the year
after the attainment deadline prior to
the implementation of the contingency
measures. Rather than incorporating
emission reductions from the enhanced
I/M program into the baseline, the State
chose to explicitly account for
reductions from the program.2t If the
State had incorporated the emission
reductions from the enhanced I/M
program into the baseline emissions
level, the determination that the
contingency measures are adequate
would have been the same. The
difference between explicitly
accounting for reductions from the
program or implicitly including them in
the emission baseline is simply the
method of bookkeeping.

Comment: ACLPI comments that
neither the state nor EPA has provided
viable technical justifications for the
emission reductions claimed from the
enhanced I/M and enhanced remote
sensing programs. There is no
explanation of how the State arrived at
the estimated effectiveness percentages
for these programs. ACLPI asserts that
under EPA guidelines and rules, as well
as general principles of administrative
law, EPA cannot credit these measures
with emission reductions without a
sound, thoroughly justified technical
basis for the level of reductions being
claimed. The State now has
considerable experience with both
remote sensing and enhanced I/M in
1995 and should be required to provide
evidence of their actual performance as
proof of their emission reduction
potential.

Response: EPA does not believe the
State must submit evidence of the actual
performance of the enhanced I/M and
remote sensing programs to support
their estimated emission reduction
potential. For both the enhanced I/M

21|n fact, there are emission reductions
anticipated to occur after the attainment deadline
year from numerous measures whose effects are
assumed in the baseline emissions. These measures
include federal tailpipe standards, oxygenated
gasoline, basic I/M, RVP limitations, and
transportation control measures.
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and enhanced remote sensing programs,
the State used EPA’s MOBILE5A model
to calculate emission reductions. The
MOBILES5A inputs used to generate the
reduction estimates for enhanced I/M
and the methodology and assumptions
used to estimate the effectiveness of the
enhanced remote sensing program are
also provided in the 1994 Addendum at
pp. 3-191 and 3-201, respectively. EPA
requires the use of its latest mobile
sources emissions model (in this
case,the MOBILE5A)to determine
credits for I/M programs. See 40 CFR
51.351(a) and 51.352(a).22 The MOBILE
models have been the standard
methodology for this purpose for more
than a decade and EPA does not believe
that it should or can require States to
independently validate the accuracy of
the model.

Comment: ACLPI comments that a
related and equally serious flaw is the
State’s reliance on the air quality
modeling in the 1994 Addendum that
has not been reviewed and approved by
EPA as part of the SIP review process.
Stating that EPA has neither proposed to
approve that modeling nor has it
evaluated that modeling in the context
of this rulemaking, ACLPI maintains
that if EPA is going to rely on the State’s
CO modeling, it must first specifically
propose approval of that modeling and
allow public comment on it.

ACLPI also comments that the
emission reductions from the control
measures are not adequate. ACLPI states
that the State contends that emission
reductions from the contingency
measures and enhanced I/M will be
sufficient to offset increased emissions
from VMT growth and bases this claim
on its projections of on-road mobile
source emissions and its estimates of
emission reductions from contingency
and enhanced I/M measures. ACLPI
claims that aside from the lack of
substantiation for the latter, the
projections of mobile source emissions
are not supported by EPA-approved
emissions inventories and VMT
projections. The State is relying on the
emission inventory and VMT
projections in the MAG 1993 CO Plan
for Phoenix, but EPA has not yet even
proposed approval of those components
of the Plan. ACLPI further states that the
Agency cannot simply assume that the
State’s inventory and VMT projections
are accurate, particularly when the
State’s attainment projections (based on
this inventory) have proven to be
incorrect nor can EPA simply approve

22Remote sensing programs are components and
are means of increasing the effectiveness of I/M
programs; therefore, emission reduction estimates
for these programs are also calculated using
MOBILES5a consistent with EPA guidance.

these items at this stage of the
rulemaking. ACLPI concludes that
because a current, accurate emissions
inventory is a mandated component of
the SIP, EPA must first propose
approval or disapproval of the inventory
and provide an opportunity for public
comment.

Response: EPA has relied on the base
year and 1995 projected year emission
inventories in the 1993 CO plan and
1994 Addendum in this rulemaking and
has recently proposed to approve the
base year inventory as meeting the
requirements of sections 172(c)(3) and
187(a)(1) and EPA’s guidelines. Because
it is closely related to the base year
inventory, EPA has also fully evaluated
the 1995 projected year inventory
against applicable guidelines as part of
its rulemaking on the base year
inventory and has found that that
inventory conforms to these guidelines.
EPA’s evaluation of the projected
inventory can be found in the draft TSD
available for public comment in the
docket for the proposed emission
inventory approval. Should EPA
ultimately disapprove the base year
inventory in response to public
comments on its proposed approval or
re-evaluate its finding on the projected
inventory, the Agency will consider the
effect, if any, of such an action on this
rulemaking and revise it if appropriate.

EPA, however, has not relied on the
air quality modeling in either the 1993
CO plan or the 1994 Addendum for this
rulemaking. Since the adequacy of
contingency measures is based on their
effect on emission levels and not on
ambient air quality levels, air quality
modeling does not factor into the
adequacy determination. While
contingency measures are triggered by a
failure to attain the NAAQS, that
determination is based solely on
monitored air quality and not on
modeled air quality.

Comment: ACLPI noted that the
Arizona legislature had recently
repealed the funding for the State’s I/M
program. It also stated that the State had
not identified the financial and
manpower resources necessary to
implement enhanced remote sensing,
nor provide legal commitments to
adequately fund and staff that measure.
Under EPA guidelines and rules, as well
as section 110 of the Act, EPA cannot
approve, or credit the State with
emission reductions for the measures
without funding or commitments.

Response: On July 18, 1996 the
Governor of Arizona signed Arizona
Senate Bill 1002 (42nd Legislature, 1st
Special Session). Section 51 of the bill
provided $4.3 million to fund the State’s
Vehicle Emissions Inspection Program

(including its enhanced remote sensing
component) 23 through June 30, 1997.
See section 51 of the bill. The bill also
includes a statement of intent that the
program become self-funding from July
1, 1997 on.24 See section 52 of the bill.
While there is no longer an explicit
funding source identified for the
program beyond the middle of 1997,
EPA believes there are adequate
grounds, based on past practice and the
contribution of test fees to the
administration of the program, to
believe the program will continue
operating at its current level without
interruption. Arizona’s I/M program has
been in operation since 1976, is a key
element of both the State’s ozone and
CO control strategies, and is a model for
the rest of the Country.

EPA approved Arizona’s basic and
enhanced I/M program on May 8, 1995
(60 FR 22518). As part of that approval,
EPA evaluated the program against the
requirements in 40 CFR 51.354 which
requires that the State demonstrate that
appropriate administrative, budgetary,
personnel, and equipment resources
have been allocated to the program.2s At
that time, EPA concluded that the
funding mechanism met EPA’s
requirements for I/M programs. Despite
the recent turbulence in the funding for
the program, EPA believes its evaluation
is still correct. Should EPA in the future
find that funding is not forthcoming for
the program, EPA would issue a SIP call
based on failure to implement the
program under section 110(k)(5).

Finally EPA notes that under section
307(b)(1) of the CAA, petitions for
review of the Agency’s 1995 final action
approving the basic and enhanced I/M
program would need to have been
properly filed within 60 days of such
action. Comments relating to EPA’s
approval were required to have been
raised during the comment period for
that rulemaking. Therefore, ACLPI’s
comments regarding financial and

23There is a tendency to refer to the components
of Arizona’s Vehicle Emission Inspection Program
(VEIP) as if they are separate and distinct programs.
This is done primarily to identify the additional
emission reduction benefits that each new
component adds to the overall VEIP. Arizona VEIP
is operated and funded as a single program with
multiple components including enhanced I/M,
basic I/M, diesel I/M, and remote sensing. See
EPA’s approval of Arizona’s VEIP, 60 FR 22520
(May 8, 1995).

241t should be noted that the program is already
partially funded by fees charged for vehicle
emission inspections. The legislative appropriation
covers the shortfall between the fees and the cost
to run the program.

25 The requirements in 40 CFR 51.354 define for
I/M programs what states must submit to meet the
section 110(a)(2)(E)(i) requirement that SIPs provide
necessary assurances that adequate personnel,
funding, and authority under state law are available
to implement the program.
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manpower resources of the I/M program
are not timely.

Comment: ACLPI comments that yet
another flaw is the State’s use of 513 tpd
as the 1995 baseline figure for on-road
mobile source emissions. MAG’s 1994
Addendum projected attainment in
1995 with a mobile source CO emission
budget of 513 tpd. ACLPI notes that
there were CO violations in 1995, so the
1995 design day emissions must have
been higher than 513 tpd. Yet MAG has
used this 513 tpd figure as the baseline
for projecting actual emissions in 1995,
1996, and 1997. ACLPI concludes that
because actual emissions were almost
certainly higher than these projections,
MAG'’s projections are flawed as well.

Response: The 513 tpd figure, like all
emission inventory figures, is an
estimate subject to an unavoidable
degree of uncertainty. It was arrived at
through a series of modeling steps
including transportation and motor
vehicle emissions modeling. See, in
general, Chapter 5 of ““1990 Base Year
Carbon Monoxide Emission Inventory
for the Maricopa County, Arizona
Nonattainment Area,” (located in
Appendix B, Exhibit 1 of the 1993 CO
Plan). Each one of these models
attempts to reproduce highly complex
processes with comparatively limited
data sets and thus introduces some
natural range of error into the results.26
Given that no absolute ton per day
figure is likely to be entirely accurate,
the real question is whether the use of
the 513 tpd figure is acceptable for the
purpose at hand.

As stated before, EPA’s primary test
for determining the adequacy of
contingency measures is to assure
emissions do not increase during the
period the SIP is being revised. This is
a comparative process: is the emission
level at the end of the SIP revision
period, considering the effect of the
contingency measures, less than or
equal to the emission level at the
beginning of that period? Comparisons
tend to mitigate errors between numbers
that are derived in similar manners
because the errors tend to cancel
themselves out. Therefore, even though
513 tpd may not be the absolute
attainment emission level for on-road
motor vehicles in Maricopa, EPA
believes it is acceptable for determining
the adequacy of the contingency
measures since it is used as the baseline
for calculating both emissions with the
contingency measures and emissions
without such measures.

26 For example, EPA has discussed the potential
sources of errors in the MOBILE model and work
underway to correct those errors in Highway
Vehicle Emission Estimates—II, U.S. EPA, May
1995.

Comment: ACLPI also questions the
State’s projections regarding the rate of
emissions growth from on-road mobile
sources. The State predicts that VMT
will increase at a rate of about 3.9
percent in 1995-96, and about 3.7
percent between 1996-97. Yet the State
also predicts that, even without
additional controls, on-road mobile
sources will only increase at a rate of
about 1.8 percent per year in 1995-96
and at a rate of 1.5 percent in 1996-97.
ACLPI concludes that these figures
indicate that the State is substantially
understating the emissions growth
likely from on-road mobile sources and
therefore understating the emission
reductions needed to offset that growth.

Response: Actually, the State is not
predicting that “without additional
controls,” on-road mobile sources will
increase at a rate less than VMT growth.
Implicit in the State’s baseline inventory
is the effect of “‘additional controls,”
including the impact of the federal
tailpipe standards (which reduces the
composite vehicle fleet emission rate as
newer cars replace older cars) and
continuing reductions from the State’s
non-enhanced I/M program, oxygenated
gasoline, RVP limits, and other required
controls. All of these control programs
serve to dampen the growth in CO
emissions compared to growth in VMT.
Therefore, the figures cited by ACLPI do
not indicate that the State is
substantially underestimating the
emissions growth from on-road mobile
sources. Historically, CO emission
levels in Phoenix have not increased at
the rate of VMT growth and, for many
years, actually decreased as VMT has
grown. Despite the fact that the Phoenix
area has not yet attained the CO
standard, it has experienced substantial
reductions in ambient CO levels even in
the face of its rapid population and
VMT growth.27

Comment: ACLPI states that EPA’s
proposal to approve the State’s CO SIP
contingency measures without acting on
the overall CO SIP itself is contrary to
the Act. The SIP contains an attainment
demonstration and other provisions
proposed by the State to meet all of the
SIP requirements for moderate CO areas
and to address EPA’s 1993 CO SIP call.

27 See, for example, pages 2 and 3 in “Conformity
Analysis Appendices, Volume 2" for the MAG Long
Range Transportation Plan, Summary and 1996
Update and the 1997-2001 MAG Transportation
Improvement Program (MAG, July 1996) which
juxtapose daily VMT figures for each year from
1979 to 1993 and the 8-hour CO concentrations and
number of annual exceedences at the Indian School
monitor from 1981 to 1993. The VMT figures
double between 1981 and 1993 while CO
concentrations drop by half and the number of
exceedences decreases from more than 60 to less
than 5 between the same years.

ACLPI asserts that under applicable
court precedent (Abramowitz v. EPA,
832 F.2d 1071 (9th Cir. 1987)), EPA
cannot select out a few provisions of the
plan for approval (i.e., the contingency
measures) while deferring action on the
attainment demonstration and all other
provisions.

Response: The Ninth Circuit in
Abramowitz reviewed the Agency’s
action to approve certain control
measures in the California carbon
monoxide and ozone SIPs and to
withhold action on the attainment
demonstrations in those plans. The
Court concluded that EPA could not
approve the control measures without
requiring any demonstration that those
measures would achieve attainment by
the statutory deadline. The control
measures at issue were adopted by the
State as an integral part of the
attainment and RFP demonstrations and
were intended to be implemented before
the passage of the applicable attainment
date. Those control measures were not
contingency measures whose
implementation was to be triggered by
the failure of an area to actually make
RFP or attain, as is the case for the
measures under consideration in this
rulemaking.

In addition, the Abramowitz case was
decided prior to the 1990 Amendments
to the Act. As noted before, the pre-
amended Act had no contingency
provisions. Congress added specific
contingency provisions in 1990,
including the section 172(c)(9)
requirement of interest here. This
section refers to “implementation of
specific measures to be undertaken if
the area fails to make reasonable further
progress, or to attain the [NAAQS] by
the attainment date applicable under
this part.” (Emphasis added)

These specific contingency measures
are clearly outside the set of control
measures that make up a State’s
attainment and RFP demonstrations
required under sections 172(c) (1) and
(2).28 They are not triggered until or
unless an area fails to make RFP or
attain by the applicable attainment date.
For the foregoing reasons, EPA does not

28 The fact that contingency measures are a
distinct and separate requirement from and
unrelated to prospective attainment and RFP
demonstrations is clearly demonstrated by the Act’s
planning requirements for low moderate CO
nonattainment areas. While these areas are required
to submit section 172(c)(9) contingency measures,
they are specifically exempt from the requirement
to submit an attainment (and by extension, an RFP)
demonstration by section 187(a). Note that even
where contingency measures and attainment
demonstrations are required, section 172(b)
authorizes EPA to set separate SIP submittal
deadlines for them which shows these can (and
sometimes must) be acted on separately.
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believe the Court’s finding in
Abramowitz applies to this rulemaking.
It should also be noted that EPA
routinely receives SIP submittals that
include rules, regulations, and other
elements responding to various SIP
requirements such as I/M programs,
new source review programs, and
reasonably available control technology
rules. EPA has traditionally acted on
these elements independently.
Comment: ACLPI claims that
approving contingency measures while
deferring action on the attainment and
other provisions of the 1993 CO SIP as
amended stands the process on its head.
ACLPI asserts that if the CO SIP is
inadequate to produce timely
attainment, or fails to meet other
requirements of the Act, then EPA is
obligated to disapprove the plan and
require additional control measures as
part of the plan. ACLPI concludes that
EPA cannot evade this responsibility via
the alleged artifice of treating essential
measures as ‘‘contingency’’ measures
and avoiding action on the attainment
demonstration in the SIP itself.
Response: As discussed above, EPA
believes that the section 172(c)(9)
contingency measure requirement is
separate and distinct from the
attainment demonstration requirement
and, thus, may be acted on
independently. EPA agrees that if it
finds that a SIP is inadequate to achieve
timely attainment, then EPA is obligated
to disapprove the plan and require
additional control measures as
necessary for timely attainment.
However, in developing its new
attainment demonstration, a state would
not be compelled to choose its section
172(c)(9) contingency measures to
contribute to that demonstration. While
the Clean Air Act explicitly requires
certain controls in SIP attainment
demonstrations (e.g., oxygenated
gasoline, I/M programs, RACT), it also
allows states broad discretion to identify
the exact controls that make up the
remaining portion of such
demonstrations.2®
Under the circumstances posited by
ACLPI, EPA could approve a state’s
contingency measures as meeting the
requirements of section 172(c)(9) while
at the same time disapproving the plan’s
attainment demonstration, assuming
such an action were warranted. See
section 110(k)(3). The state would then
be required to develop and submit a

29 See, for example, section 172(c)(6) which
states: Such plan provisions shall include
enforceable emission limitations, and such other
control measures, means or techniques * * * as
may be necessary or appropriate to provide for
attainment of the [NAAQS] by the applicable
attainment date * * *. (Emphasis added).

new attainment demonstration. In so
doing, the state could choose to include
its pre-existing contingency measures as
part of the attainment demonstration, in
which case it would also be required to
submit new contingency measures. On
the other hand, the state would be free
to choose entirely different measures as
long as they resulted in expeditious
attainment. In that event, the approved
contingency measures would remain as
such.

Therefore, acting on a state’s chosen
contingency measures prior to acting on
the attainment demonstration does not
‘““stand the process on its head;” it
merely acknowledges the state’s right
under the Act to select what measures
will and will not make up its control
strategy and what measures will and
will not make up its section 172(c)(9)
contingency measures.

Comment: ACLPI states that the
proposal violates section 110(l) of the
Act because under that section, EPA
cannot approve a revision to a plan if
the revision would interfere with any
applicable requirement concerning
attainment and RFP. Contrary to EPA’s
assertion, ACLPI claims that the
Agency’s proposed action would most
definitely interfere with applicable
requirements for attainment and RFP—
namely, those set forth in the FIP and,
because the FIP contingency provisions
explicitly require adoption of federal
measures to provide for attainment of
the CO NAAQS, these provisions are
most assuredly “‘applicable
requirements.” ACLPI additionally
asserts that EPA’s action would interfere
with those requirements by repealing
them and that EPA’s action further
interferes with the Act’s requirement
that the state produce, and EPA approve
or disapprove, a CO SIP that provides
for attainment and RFP. ACLPI also
comments that EPA’s assertion that its
approval of the State’s contingency
measures will not interfere with RFP
because the measures are only triggered
if there is a failure to make RFP is truly
disingenuous. ACLPI objects to EPA’s
proposing to replace a FIP which
mandates RFP and timely attainment
with a plan that requires neither, and
that will allegedly allow air quality to
worsen.30

Response: EPA refers the reader to the
discussion of the application of section
110(l) to today’s action in its proposal.
See 61 FR 15647. That analysis shows
why the proposed action meets the

30 Contrary to ACLPI’'s comments, the FIP
contingency process does not mandate RFP. See the
FIP contingency process at 56 FR 5472. Therefore
the discussion below does not address this aspect
of ACLPI’s comments.

requirements of section 110(l). That
discussion is expanded here.

Section 110(l), added to the CAA in
the 1990 Amendments, states that the
“Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress * * * or any
other applicable requirement of this
Act.” As addressed below, EPA believes
that the purpose of this provision is to
assure that in changing one substantive
aspect of its SIP, a state does not
simultaneously impair its compliance
with another aspect of the SIP or with
the statutory mandates applicable to the
aspect under revision.

In making its arguments regarding
section 110(l), ACLPI attempts to re-
write the section to serve its own
purposes. It is clear, however, from the
plain language of section 110(l) that that
provision is referring to noninterference
with the requirements of the statute, and
not to the requirements of a FIP as
ACLPI contends. The term “‘applicable
implementation plan,” which includes
FIPs as well as SIPs, is specifically
defined in the Act and used throughout
title 1. See section 302(q); see also, e.g.,
section 110(c) and (n). Therefore, had
Congress intended section 110(l) to have
the meaning ACLPI suggests, it could
easily have included at the end of the
section the clause “‘or requirements of
any applicable implementation plan.”

It is consistent with the Act as a
whole for Congress to have limited
section 110(l) to statutory rather than
SIP requirements. States are at liberty to
include such provisions as they see fit
in their attainment demonstrations,
provided attainment is demonstrated.
They are also free to change those
measures at any time, subject to certain
savings clauses, provided expeditious
attainment is still demonstrated.
Congress did not in section 110(l)
intend to override this general scheme
by forbidding revisions (including
revocations and replacements) of any
SIP measure because it would by
definition interfere with the pre-existing
requirement of that very SIP measure.
This analysis applies even more so to
FIPs. In a FIP, EPA promulgates
measures for a state which may be very
different from the measures that the
state would choose to implement in its
own SIP. In keeping with the overriding
statutory goal of federalism in the Act,
when a state does adopt measures to
replace FIP measures it should be able
to select those measures it deems most
suited to the state needs, provided they
comply with the statutory requirements
applicable to the element at issue. A
state should not be subject forever to the
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identical measures in the FIP,
notwithstanding its initial failure to
meet the statutory requirement giving
rise to the FIP.

In contrast, ACLPI, without any
textual support, attempts to turn section
110(l) into a savings clause. In so doing,
ACLPI’s interpretation would render the
Act’s actual savings clauses virtually
meaningless. For example, the section
110(n) savings clause keeps in effect
pre-amendment provisions of any
approved or promulgated applicable
implementation plan, including a FIP,
except to the extent that EPA approves
a revision.31 Using ACLPI’s
interpretation of section 110(l), virtually
any change to a pre-amendment SIP
approved by EPA to conform to new
1990 statutory provisions would be
prohibited. Clearly, Congress would not
in one section of the statute effectively
outlaw all SIP revisions to meet the new
Act’s many requirements wherever a
prior SIP had addressed a similar
requirement while allowing those
revisions in another section.

One example should suffice to
demonstrate the untenability of ACLPI’s
position: pre-amendment SIPs were
required under pre-amended section
110(a)(2)(B) to provide for maintenance
as well as attainment of the NAAQS.
Under the 1990 Amendments,
maintenance plans for nonattainment
areas are only required in connection
with a nonattainment area’s
redesignation to attainment. See
sections 107(d)(3)(E) and 175A. Under
ACLPI’s interpretation, a state could
never revise its SIP to eliminate or
modify its pre-amendment maintenance
plan because such an action would
interfere with a requirement of the
applicable implementation plan. Clearly
this result is not what Congress
intended in section 110(1).

Likewise, if ACLPI’s all-encompassing
interpretation of section 110(l) were to
prevail, the section 193 control
requirement savings provision would
make no sense. For example, if any
emission limitation for a specific source
in a pre-amendment SIP (approved by
EPA) were considered an “‘applicable
requirement” within the meaning of
section 110(l), then any change in such
a limitation would constitute
interference. If that were the case, there
would be no point in Congress’
requiring that modifications to such

31See footnote 13 for the text of section 110(n).
As a savings clause, section 110(n) works in tandem
with section 193, the Act’s general savings clause.
Pre-amendment SIP (or FIP) provisions remain in
effect until a revision is approved by EPA, except
that discrete controls on specific sources cannot be
modified unless equivalent or greater emission
reductions are assured.

requirements assure equivalent or
greater emission reductions. Obviously
Congress intended to allow substitution
of control measures provided emissions
reductions were equivalent in such
cases.

The section 110(l) admonishment that
a SIP revision cannot “‘interfere with
any applicable requirement concerning
attainment and reasonable further
progress” or with any other “applicable
requirement of the Act”” must be read
within the broad context of the Act
rather than the narrow context of the
SIP. As ACLPI has pointed out, the
primary purpose of the nonattainment
provisions of the Act is to assure
attainment of the NAAQS and RFP
towards attainment. Congress in 1990
explicitly established provisions in
pursuit of these goals including
contingency measures, reclassification
and additional planning requirements
for attainment and RFP that are
triggered by an area’s failure to attain by
its attainment deadline. For CO, these
provisions lie in sections 172, 186, and
187. These statutory requirements have
been discussed extensively above and
the FIP contingency process, including
the highway delay provision, serves
essentially the same purpose.32
Withdrawal of the FIP contingency
process leaves these statutory provisions
fully operable and, therefore, does not
interfere with *“‘an applicable
requirement concerning attainment and
RFP;” to wit, the area still remains
under an applicable requirement to
attain the standard and demonstrate
RFP.

As stated previously, for low
moderate CO areas, section 172(c)(9)
establishes the only requirement for
contingency measures. As discussed
elsewhere in this notice, EPA has
concluded that the State’s submittals
meet the requirements of section
172(c)(9). Neither the statute nor current
EPA policy requires contingency
procedures (as distinguished from
actual contingency measures) in SIPs.
As noted above, the 1982 SIP guidance,
which required contingency procedures
and under which the FIP was
promulgated are inconsistent with the
new statutory scheme and are no longer
in effect. Therefore, withdrawal of the
FIP contingency process, in conjunction
with the approval of contingency
measures consistent with the
requirements of the CAA, does not
conflict with current law or EPA policy
regarding contingency requirements.

32This is true except for RFP. As noted before, the
FIP contingency process did not require RFP;
therefore, in this regard, the FIP contingency
process does not go as far as the new statutory
scheme.

To summarize, EPA believes that
ACLPI’s contention that section 110(1)
precludes EPA from approving the
State’s section 172(c)(9) contingency
measures and withdrawing the FIP
contingency process is supported
neither by the plain language of section
110(1) nor by the structure of the 1990
Amendments.

Finally, even if EPA believed, which
it does not, that section 110(1)
encompasses purely procedural
statutory requirements, EPA does not
understand how its approval of the
State’s contingency measures and
withdrawal of the FIP contingency
process could be deemed to interfere
with the Act’s requirement that the State
produce, and EPA approve or
disapprove, a CO SIP that provides for
attainment and RFP. EPA’s action in
this notice does not in any way affect
the State’s obligation under the Act to
produce a CO SIP that provides for
attainment and RFP, nor does it
preclude in any way EPA’s action on
that or any other SIP the State has
submitted or will submit.

Comment: ACLPI requests that its
December 22, 1995 and March 29, 1996
notices of intent to sue EPA for failing
to comply with the FIP contingency
provisions be incorporated into the
record of this matter.

Response: ACLPI’s two notices have
been incorporated into the docket as
comments on EPA’s action.

Comment: ACLPI states that rather
than moving forward with adoption of
additional measures to produce
attainment, the Agency is proposing to
ignore the bulk of the State’s CO SIP and
its SIP call and only act on the State’s
contingency procedures.

Response: Approval of the State’s
contingency measures does not indicate
what future action EPA will or will not
take on the State’s 1993 CO plan, which
was submitted in response to EPA’s
August 9, 1993 SIP call, nor does it
preclude any future actions on that
plan. EPA’s SIP call did not require that
the State submit section 172(c)(9)
contingency measures. As discussed
above, the section 179(c)(9) requirement
for specific contingency measures is a
separate and distinct provision of the
Act that may be approved separately
from other elements of the CO plan.

Comment: ACLPI claims that the
extension and reclassification
procedures in the 1990 Amendments
assume that EPA will first review, and
approve or disapprove moderate area
CO SIPs before considering
reclassification and attainment deadline
extensions, and that EPA has flouted
those requirements here.
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Response: EPA does not agree that
reclassification of an area to serious
under the Act requires prior review and
approval or disapproval of a moderate
area plan.33 Once an attainment date has
passed, EPA must determine, based
solely on ambient air quality data,
whether an area has failed to attain
without regard to whether EPA has
approved a plan for the area. Once the
Agency makes this finding, the area is
reclassified to serious by operation of
law. See section 186(b)(2). As a result of
its recent reclassification to serious, the
Maricopa area is now required to submit
a new serious area CO plan by February
28, 1998. See footnote 3. Because the
Phoenix area experienced violations of
the CO standard in 1995, it did not
qualify for an extension of its attainment
date; therefore, CAA requirements for
extension of the attainment date are not
relevant.

B. Comments by the Maricopa
Association of Governments, May 9,
1996

Comment: MAG made three technical
comments correcting certain references
in the proposal:

e Page 15747, second column, first
partial paragraph: The appropriate
reference is ““See 1993 CO Plan
Addendum, Appendix, Exhibit 4, memo
re: Re-calculation of Carbon Monoxide
Emission Reductions for the Committed
Measures.”

« Page 15750, first column, first full
paragraph, third sentence: The phrase
1996 and 1997 is inconsistent with
the data provided and should be
replaced with ““1995 through 1997.”

e Page 15750, first column, second
full paragraph, third sentence: The
phrase “1996 and 1997” is inconsistent
with the data provided and should be
replaced with ““1995 through 1997.”

Response: EPA notes the first
correction.

EPA states in the proposal that *‘data
indicat[e] that emission increases of 17
tpd from VMT growth are expected to
occur in 1996 and 1997.”” EPA arrived
at this number by subtracting the
expected CO 1997 emissions level
(without post 1995 I/M 240), 530 tpd,
from the expected CO 1995 emission
level (without post 1995 I/M 240), 513
tpd. Both the 530 tpd figure and the 513
tpd figure are calculated for December
1997 and 1995, respectively. EPA’s
statement in the proposal is, therefore,

33Note that for low moderate areas the only plan
submittals required by the CAA are section
172(c)(9) contingency measures and a section 187(a)
emissions inventory. Therefore Congress could not
have intended that EPA act on attainment plans for
these areas before considering an attainment
deadline extension or reclassification.

correct: an emission increase of 17 tpd
is expected in the two year period
(characterized as 1996 and 1997 in the
proposal) from December 1995 through
December 1997. The same reasoning
applies to MAG'’s third correction.

I11. Final Actions

EPA is approving into the Arizona SIP
for the Phoenix CO nonattainment area
the State’s enhanced remote sensing
program and traffic diversion measure
as meeting the requirements of sections
110 and 172(c)(9) of the CAA.

Based on the approval of the State’s
contingency measures, EPA is
withdrawing the federal contingency
process for the Phoenix CO
nonattainment area. Specifically, the
Agency is deleting the phrase **After
December 31, 1991 for the Maricopa CO
nonattainment area or” from the
contingency provisions at 56 FR 5470,
column 2 (February 11, 1991). This
deletion leaves the federal contingency
process in place for the Pima County CO
nonattainment area. EPA also is
withdrawing the list of highway projects
potentially subject to delay that was
proposed on June 28, 1993 during the
partial implementation of the FIP
contingency process at that time. 58 FR
34547.

EPA is taking these actions because,
with its final approval of the State’s
section 172(c)(9) measures, the federal
process will become unnecessary for
attainment and maintenance of the CO
NAAQS in the Phoenix area. To leave
the federal process in place would
complicate air quality planning within
Maricopa County and would be
unnecessarily redundant. In addition,
giving preference to the State’s measures
is consistent with the Clean Air Act’s
intent that states have primary
responsibility for the control of air
pollution within their borders. See CAA
sections 101(a)(3) and 107(a).

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for a
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
business, small not-for-profit enterprises
and government entities with
jurisdiction over populations of less
than 50,000.

SIP approvals under sections 110 and
subchapter I, part D of the Clean Air
Act, do not create any new requirements
but simply approve requirements that
the State is already imposing. Similarly,
withdrawal of the FIP contingency
process does not impose any new
requirements. Therefore, because the
federal SIP approval and FIP
withdrawal does not impose any new
requirements, the Administrator
certifies that they do not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal/state relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S.E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), 2 U.S.C.
1501-1571, signed into law on March
22, 1995, EPA must prepare a budgetary
impact statement to accompany any
proposed or final rule that includes a
federal mandate that may result in
estimated costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
that objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
this rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimate costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector.
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Through submission of these SIP
revisions, the State and any affected
local or tribal governments have elected
to adopt the program provided for under
sections 110 and 182 of the CAA. These
rules may bind State, local, and tribal
governments to perform certain actions
and also require the private sector to
perform certain duties. To the extent
that the rules being approved today will
impose any mandate upon the State,
local, or tribal governments either as the
owner or operator of a source or as a
regulator, or would impose any mandate
upon the private sector, EPA’s action
will impose no new requirements; such
sources are already subject to these
requirements under State law. Similarly,
EPA’s withdrawal of the FIP
contingency process will not impose
any new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action. EPA has also
determined that this action does not
include a mandate that may result in
estimated costs of $100 million or more
to State, local, or tribal governments in
the aggregate or to the private sector.
This federal action approves pre-
existing requirements under State or
local law, imposes no new Federal
requirements, and withdraws other
federal requirements applicable only to
EPA. Accordingly, no additional costs to
State, local or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) added by
the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 2,
1996. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations.

Dated: September 26, 1996.
Carol M. Browner,
Administrator.

For the reasons set forth in this
preamble, 40 CFR part 52 is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraphs (c)(83) and (c)(85) to
read as follows:

§52.120 Identification of plan.
* * * * *

(83) Plan revisions were submitted on
December 11, 1992, by the Governor’s
designee.

(i) Incorporation by reference.

(A) State Transportation Board of
Arizona.

(1) Resolution to Implement a
Measure in the Maricopa Association of
Governments 1992 Carbon Monoxide
Contingency Plan, adopted on
November 20, 1992.

(85) Plan revisions were submitted on
April 4, 1994, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Arizona Revised Statutes.

(1) House Bill 2001, Section 27: ARS
49-542.01(E) approved by the Governor
on November 12, 1993.

[FR Doc. 96-25400 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 413

[BPD-805-F]

RIN 0938-AG68

Medicare and Medicaid Programs; New
Payment Methodology for Routine

Extended Care Services Provided in a
Swing-Bed Hospital

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: This final rule revises the
regulations governing the methodology
for payment of routine extended care
services furnished in a swing-bed
hospital. Medicare payment for these
services is determined based on the
average rate per patient day paid by
Medicare for these same services
provided in freestanding skilled nursing
facilities (SNFs) in the region in which
the hospital is located. The reasonable
cost for these services is the higher of
the reasonable cost rates in effect for the
current calendar year or for the previous
calendar year. In addition, this final rule
revises the regulations concerning the
method used to allocate hospital general
routine inpatient service costs for
purposes of determining payments to
swing-bed hospitals. These changes are
necessary to conform the regulations to
section 1883 of the Social Security Act
(the Act), and section 4008(j) of the
Omnibus Budget Reconciliation Act of
1990.

EFFECTIVE DATE: These regulations are
effective on November 4, 1996.

FOR FURTHER INFORMATION CONTACT: John
Davis (410) 786-0008.

SUPPLEMENTARY INFORMATION:
l. Background

Before the enactment of the Omnibus
Budget Reconciliation Act of 1980
(Public Law 96-499), small rural
hospitals had difficulty in establishing
separately identifiable units for
Medicare and Medicaid long-term care
because of limitations in their physical
plant and accounting capabilities. These
hospitals often had an excess of hospital
beds, while their communities had a
scarcity of long-term care beds in
Medicare and Medicaid participating
facilities. To alleviate this problem,
Congress enacted section 904 of Public
Law 96-499, known as the ““swing-bed
provision,” which authorized a cost-
efficient means of providing nursing
home care in rural communities. This
provision added sections 1883 and 1913
of the Social Security Act (the Act),
under which certain rural hospitals with
fewer than 50 beds could use their
inpatient facilities to furnish long-term
care services to Medicare and Medicaid
patients. These hospitals were paid at
rates that were deemed appropriate for
those services and were generally lower
than hospital rates. Medicare payment
for routine SNF services was made at
the average Statewide Medicaid rate for
the previous calendar year. Payment for
ancillary services was made based on
reasonable cost.
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On December 22, 1987, the Omnibus
Budget Reconciliation Act of 1987
(OBRA 1987) (Public Law 100-203) was
enacted. Section 4005(b) of OBRA 1987
amended section 1883(b)(1) of the Act to
provide for an expansion of the existing
Medicare swing-bed program to include
rural hospitals with more than 49 but
fewer than 100 beds, effective for swing-
bed agreements entered into after March
31, 1988. Although rural hospitals
having more than 49 beds but fewer
than 100 beds can be swing-bed
hospitals, they are subject to additional
payment limitations that do not apply to
the smaller swing-bed hospitals.

Also, sections 4201(a)(3), 4204,
4211(h)(9), and 4214 of OBRA 1987
provide that effective with services
furnished on or after October 1, 1990,
the terms “‘skilled nursing facilities”
(SNFs) and ““intermediate care
facilities” (ICFs) are no longer to be
used for the purpose of certifying a
facility for the Medicaid program.
Instead, they are replaced by the term
“nursing facility” (NF). Thus, for
purposes of the Medicaid program,
facilities are no longer certified as ICFs
but instead are certified only as NFs,
and can provide services as defined in
section 1919(a)(1) of the Act. Effective
October 1, 1990, these long-term care
services furnished by swing-bed
hospitals to Medicaid and to other non-
Medicare patients have been referred to
as NF-type services.

On November 5, 1990, the Omnibus
Budget Reconciliation Act of 1990
(OBRA 1990) (Public Law 101-508) was
enacted. Section 4008(j) of OBRA 1990
amended section 1883(a)(2)(B)(ii)(Il) of
the Act to provide for a new
methodology to pay for routine SNF
services provided in a swing-bed
hospital. Effective for services furnished
on or after October 1, 1990, Medicare
payment for routine SNF services in a
swing-bed hospital is based on the
average rate per patient day paid by
Medicare for routine services provided
in freestanding SNFs in the region in
which the hospital is located. The rates
are calculated using the regions as
defined in section 1886(d)(2)(D) of the
Act.

Section 4008(j)(2) of OBRA 1990 also
provides for a “*hold-harmless harmless”
provision. Under this provision, if the
reasonable cost of routine SNF services
furnished by a hospital during a

calendar year is less than the reasonable
cost of these services determined for the
prior calendar year, payment is to be
based on the reasonable cost
determination for the prior calendar
year.

11. Provisions of the Proposed Rule

On April 22, 1996, we published a
proposed rule in the Federal Register
(61 FR 17677), in which we included
the following provisions.

New Payment Rate Methodology

We proposed to implement in
regulations a revised methodology for
Medicare payment of routine SNF
services provided in a swing-bed
hospital. Under the proposed rule,
Medicare payment to a swing-bed
hospital for routine SNF services would
be based on the average rate per patient
day paid by Medicare for routine SNF
services provided in a freestanding SNF
in the region in which the hospital is
located. These rates would be
determined prospectively based on the
most current SNF settled cost reporting
data available (increased in a
compounded manner, using the increase
applicable to the SNF routine cost
limits, up to and including the calendar
year for which the rates are in effect).
Rates would be calculated using the
regions as defined in section
1886(d)(2)(D) of the Act (that is, one of
the nine census divisions established by
the Bureau of the Census). Payment for
ancillary services furnished as SNF
services in swing-bed hospitals would
continue to be paid on a reasonable cost
basis.

We published the rates applicable to
calendar years 1990 through 1994 (see
below), which had been published in
section 2231 of the Provider
Reimbursement Manual (HCFA Pub.
15-1). We stated our intent to continue
to publish annual updates in that
manual.

We described the methodology for
calculating the Medicare swing-bed
rates, and provided the rates for services
furnished on or after October 1, 1990,
and before December 31, 1990, as well
as for services furnished in calendar
years 1991, 1992, 1993, 1994, and 1995.

In accordance with section 4008(j)(2)
of OBRA 1990, we also proposed a hold-
harmless provision for Medicare swing-
bed payments. As noted above, this
provision would allow for payment of

the higher of the payment rate in effect
for the current calendar year or the
payment rate received by the swing-bed
hospital for the prior calendar year.

Development of Medicare Swing Bed
Rates Effective for Services Furnished
on or after October 1, 1990 and before
January 1, 1995

—Data—In developing the Medicare
payment rates for swing-bed care, we
used the actual freestanding SNF
inpatient routine service payments
obtained from settled Medicare cost
reports. For fiscal years 1990-1993,
cost reports used were for periods
ending on or after June 30, 1989 and
through May 31, 1990; for 1994, cost
reports used were for periods ending
on or after September 30, 1990
through August 31, 1991; and for
1995, cost reports used were for
periods ending on or after October 31,
1992 through September 30, 1993.
The data consist of routine service
payments that were adjusted for
utilization review, primary payor
amounts, and application of lower of
cost or charges. For proprietary
providers, the return on equity
portion of the swing-bed rate was
adjusted to include only the routine
portion (that is, the return on equity
component related to ancillary
services costs was removed).

HCFA adjusts these data, using the
SNF market basket index (the annual
percent increase in SNF expenditures,
considering inflation plus an allowance
for new technology) to inflate costs from
the cost reporting periods in the data
base to the midpoint of the applicable
year to which the rates apply.

—Group Means—HCFA calculated the
means of adjusted routine service
payments and the routine portion of
return on equity for each census
region as shown in Tables A through
D.

(We noted that effective October 1,

1993, section 13503(c) of the Omnibus

Budget Reconciliation Act of 1993

amended sections 1861(v)(1)(B) and

1878(f)(2) of the Act to eliminate return

on equity capital for SNF services

furnished in a proprietary hospital. The
return on equity capital component was
not added to the routine payment rate
for the months of October, November,
and December of 1993 (Table D) nor for
any subsequent years.)
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TABLE A.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER OCTOBER 1, 1990 AND BEFORE

DECEMBER 31, 1990

: Routine Return on
Region payment equity *
1. New England (CT, ME, MA, NH, RI, VT) ittt sttt sbe e bt ettt ne e $86.51 $1.42
2. Middle Atlantic (PA, NJ, NY) oo 86.39 1.27
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) . 75.28 1.48
4. East North Central (IL, IN, MI, OH, WI) ...cccoovvviiieeiiieens 75.03 1.18
5. East South Central (AL, KY, MS, TIN) oottt et e e st et e e sie et e e atb e e e e be e e e asbeeeaanbeeeaneeeaasneeeanreeeaas 65.79 1.21
6. West North Central (1A, KS, MN, MO, NB, ND, SD) ....cccciitttiiiiiienieaiie ettt ettt 74.09 1.34
7. West South Central (AR, LA, OK, TX) 67.85 1.87
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) ittt sttt sttt sb e e bt e bbb s 81.32 1.47
9. PACIfic (AK, CA, HI, OR, WA) ...ttt r et n e e et st n e ame e e e sre e e e are e nenreennenneas 86.73 1.07

1The return of equity component is included only in the rate paid to proprietary hospitals.

TABLE B.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1991 AND BEFORE

DECEMBER 31, 1991

1. New England (CT, ME, MA, NH, RI, VT) ... $90.92 $1.42
2. Middle Atlantic (PA, NJ, NY) ..o 90.73 1.27
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) . 79.03 1.28
4. East North Central (IL, IN, MI, OH, WI) . 78.78 1.18
5. East South Central (AL, KY, MS, TN) .....cccceninnenne 69.14 1.21
6. West North Central (1A, KS, MN, MO, NB, ND, SD) ...cccecctetttrieitrtieierieeiesteesieste e stessee e sneessesseessesseesesseessessesnsessens 77.83 1.34
7. West South Central (AR, LA, OK, TX) iiiiiiieiiiiiiiiiee et se et e e ssr e e s saee e e e atseeaabe e e s anbeeesanneeeanneeaanneeesanreeenas 71.22 1.87
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) ... 85.34 1.47
9. PACIfic (AK, CA, HI, OR, WA) ..ottt et r et r e e r et e et eeame e e s m e e e e are e e e nreennenneas 91.10 1.07

2The reutrn on equity component is included in the rate paid to propriety hospitals.

TABLE C.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1992 AND BEFORE

DECEMBER 31, 1992

1. New England (CT, ME, MA, NH, RI, VT) ittt sttt sttt sa et sb e bt s bt ettt et sneene e $95.10 $1.42
2. Middle Atlantic (PA, NJ, NY) oo 94.91 1.27
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) . 82.67 1.48
4. East North Central (IL, IN, MI, OH, WI) ...cccoovvviireiieens 82.40 1.18
5. East South Central (AL, KY, MS, TN) .....ccccennnnnne 72.32 1.21
6. West North Central (IA, KS, MN, MO, NB, ND, SD) .. 81.41 1.34
7. West South Central (AR, LA, OK, TX) iiiiiiioiiiiiiiiiie et s et a st e et e e e sss e e e saee e e e asee e e e be e e s anbeeeaanneeeanneeaanneeeanreeenas 74.50 1.87
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) ittt sttt ettt sb e sbe e abe e b s 89.27 1.47
9. PACIfic (AK, CA, HI, OR, WA) ..ottt s r e r et e e r et ae et e et ame e e e sre e e e are e e nreennenneas 95.29 1.07

3The return on equity component is included only in the rate paid to proprietary hospitals.

TABLE D.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1993 AND BEFORE

DECEMBER 31, 1993

1. New England (CT, ME, MA, NH, RI, VT) ottt ettt ettt et e $100.05 $1.42
2. Middle Atlantic (PA, NJ, NY) .o 99.84 1.27
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) . 86.97 1.48
4. East North Central (IL, IN, MI, OH, WI) ....ccccovniiiiiiin 86.69 1.18
5. East South Central (AL, KY, MS, TIN) oottt ettt e e st bt e e sae et e e abb et e asbe e e e anbeeeaanbeeeanneeeanneeeanbeeeaas 76.08 1.21
6. West North Central (1A, KS, MN, MO, NB, ND, SD) ....cccciitttiiiiiieniieaiie ittt ettt 85.64 1.34
7. West South Central (AR, LA, OK, TX) 78.37 1.87
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) .ttt ettt 93.91 1.47
9. PACIfic (AK, CA, HI, OR, WA) ..ottt r et n et e et e et eme e e e nme e e e are e nenreennenneas 100.24 1.07

4The return on equity component should be included in the rate paid to proprietary hospitals only for the months of January through Septem-

ber of this calendar year.
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TABLE E.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1994 AND BEFORE

DECEMBER 31, 1994

: Routine

Region payment
1. New ENgland (CT, ME, MA, NH, RI, VT) ittt e sttt s et e sttt e st bee e st e e e sasaeeessseee e tbeeeaatseeesnseeeesnsseeessaeeeeasseeeanteeeennseeesnne $108.48
2. Middle Atlantic (PA, NJ, NY) i 104.33
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) .... 89.47
4. East North Central (IL, IN, MI, OH, WI) ....ccooiiiiiiiiieiiiieee 88.76
5. East SOUth Central (AL, KY, MS, TIN) ...uiiiiiiiiiiiieeiiiteeiteeesteeesstteeestteeessateeesaseeaantseeaasteeeaasteeeassaeeaassaeeasseeessseesansseesssseeesnsneessnseeessnen 79.44
6. West North Central (IA, KS, MN, MO, NB, ND, SD) ..cciiitiiiiiiiiiiie ettt ettt et e e e e et e e s s be e e s s be e e anbeeesanseeeasbeeeabneeesnbreesanes 83.84
7. West South Central (AR, LA, OK, TX) cccceevivreriieennne 84.97
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) .... 100.11
9. PACIfIC (AK, CA, HI, OR, WA) oottt ettt ettt ettt s et s et e et e e skt e e e aaetee e assee e e te e e e ante e e e s te e e e seeeeasbeeeasbeeeaasbeeeansbaeeasneeeensaeeeenteeaennseeesnne 104.58

TABLE F.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1995 AND BEFORE

DECEMBER 31, 1995

. Routine
Region payment
1. New England (CT, ME, MA, NH, RI, VT) ittt ettt ettt et ste et e e tee e beesteaaabeesaeeaabeeambe e beeahbe e bt e ambeambeeasbeesbeeenbeabeeanbaesseeannes $121.71
2. Middle Atlantic (PA, NJ, NY) oo 117.28
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) .... 105.22
4. East North Central (IL, IN, MIl, OH, WI) ...ccccooiieiiieeeiiieens 105.73
5. East South Central (AL, KY, MS, TN) ......ccoooiiriennnne 94.61
6. West North Central (IA, KS, MN, MO, NB, ND, SD) . 99.75
7. West SOUth CeNtral (AR, LA, OK, TX) .uiiiiiiiieiiiiieiiiteaaietearitee e s rtbeeestsee e atteeeaatseeaaabseeaasbeeasasee e e e bee a2 asbeeeaasbeeeaasbeeeaanseeeasbneeanbneaeansneesanes 99.63
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) ittt sttt ettt s b et e bt e s it e et e eh bt e b e e she e e be e eabe e be e e b e e nbeeanteenes 117.21
9. PACIfIC (AK, CA, HI, OR, WA) ottt ettt ettt ettt e s bt e bt e e st e e ebeeeabe et e e a2 ke e ebeeea s e e eh e e eabeeaEeeeabeeeR b e eab e e ahbe e beeshbe e beeenbeabeeasbeenbeaanbeanns 125.80

TABLE G.—MEDICARE SWING BED RATES—FOR SERVICES FURNISHED ON OR AFTER JANUARY 1, 1996 AND BEFORE

DECEMBER 31, 1996

: Routine

Region payment
1. New England (CT, ME, MA, NH, RI, VT) oottt r et e n et e et e en e ae et eneennennees $126.65
2. Middle Atlantic (PA, NJ, NY) ..o . 121.74
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) .... 109.04
4. East North Central (IL, IN, Ml, OH, WI) .....cccooiiiiiiiiiiiieenn 109.51
5. East South Central (AL, KY, MS, TN) .....cccevvvineennn. 99.11
6. West North Central (IA, KS, MN, MO, NB, ND, SD) . 103.38
7. West South Central (AR, LA, OK, TX) ..cccoovrvvinieennn. 102.89
8. Mountain (AZ, CO, ID, MT, NV, NM, UT, WY) .... 121.31
9. PACIfIC (AK, CA, HI, OR, WA) .ottt e e Rt e Rt e e e Rt e e Rt e et E e ae e et e ae et e e Re e e e e Reenn e et e e n e e b e enneer e e e ene s 130.62

The Carve-Out Method

In a swing-bed hospital, acute care
services and long-term care services are
furnished interchangeably. To
determine payment for inpatient
hospital services in a swing-bed
hospital, section 1883(e) of the Act
provides that the costs attributable to
routine long-term care (SNF-type and
ICF-type) services for all classes of
patients are to be subtracted (*‘carved
out”) from the total allowable inpatient
cost for general inpatient routine
services. The resulting amount
represents the general inpatient routine

costs applicable to hospital routine care.

Once amounts attributable to SNF-type
and ICF-type services have been carved
out, the average per diem cost of general
routine hospital services for swing-bed
hospitals not subject to the prospective

payment system is then determined by
dividing the remaining amount by the
total number of inpatient general
routine hospital days (excluding SNF
days and ICF days). This method was
chosen to avoid imposing a burdensome
cost finding process to allocate general
routine service costs between hospital
and long-term care.

Swing-bed hospitals subject to the

prospective payment system (PPS) are
paid for SNF-type services in the same

manner as any other swing-bed hospital.

The carve-out method would be used
primarily to determine proper payment
of pass-through costs. The prospective
payment rates based on diagnosis
related groups (DRGs) for inpatient
hospital services under PPS are
unaffected by the carve-out method.

As stated above, with the enactment
of OBRA 1987, effective October 1,
1990, the distinction between SNFs and
ICFs was eliminated under the Medicaid
program and the two types of facility
were combined under the term “nursing
facility” (NF). This presented a problem
in attempting to determine the amount
of the carve-out. Since Medicaid
payment is now determined based on a
NF rate, the carve-out method could not
be used as previously defined.

The proposed rule revised
§413.53(a)(2) to set forth our current
policy regarding the carve-out method
(presently explained in section 2230.5B
of the Provider Reimbursement Manual)
for SNF and NF services furnished on or
after October 1, 1990. Under the revised
carve-out method, the reasonable cost of
hospital routine services is determined
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by subtracting the reasonable costs
attributable to routine SNF-type and NF-
type services from total inpatient
routine service costs. For swing-bed
SNF days covered by Medicare, the
amount subtracted, or carved out, is
based on the regional Medicare swing-
bed SNF rate. If, under the hold-
harmless provision explained above, a
swing-bed hospital is paid based on the
swing-bed SNF rate that was in effect
during the prior calendar year, that
higher rate would also be used for
purposes of calculating the reasonable
cost of routine Medicare SNF days, to be
subtracted from total routine costs
under the carve-out method. For all
non-Medicare swing-bed days, the
amount subtracted is based on the
average statewide rate paid for routine
services in NFs under the State
Medicaid plan during the prior calendar
year, adjusted to approximate the
average NF rate for the current calendar
year. (The NF rate is used for non-
Medicare covered swing-bed days
because such services may encompass
services that were formerly known as
ICF and SNF-type services.)

Definitions

As discussed above, effective for
services furnished on or after October 1,
1990, the terms SNFs and ICFs were no
longer to be used for the purpose of
certifying a facility for the Medicaid
program, in accordance with the
provisions of OBRA 1987. Instead, they
were replaced by the term ““nursing
facility” (NF). Effective October 1, 1990,
extended care services furnished by
swing-bed hospitals to Medicaid and to
other non-Medicare patients have been
referred to as NF-type services.

To reflect the above provisions, we
are making changes to the definitions in
§413.53(b) by (1) Revising the definition
of ““average cost per diem for general
routine services”; (2) removing the
definition of “ICF-type services;” (3)
adding a definition of “‘nursing facility
(NF)-type services;” and (4) revising the
definition of “*SNF-type services.”

I11. Analysis of and Responses to Public
Comments

In response to the April 22, 1996
proposed rule, we received one item of
correspondence from the American
Health Care Association. The
Association essentially supports the
proposed rule in that it modifies the
regulations to conform with policies
that have been in existence since 1990,
and that are contained in the Provider
Reimbursement Manual. However, the
commenter points out that rural
hospitals with more than 49 beds but
less than 100 beds are subject to an

additional payment limitation. The
Medicare payment for SNF services by
the hospital may not be made for more
than five days (excluding weekends and
holidays), after a bed in a SNF becomes
available in the geographic region,
unless the patient’s physician certifies
within the five-day period that the
transfer is not medically appropriate.
The commenter is concerned that
hospitals are not strictly adhering to the
five-day rule.

Response: We are not currently aware
of any hospital that is violating the five-
day rule. However, the hospital is
subject to a periodic certification
survey. It is during this survey that a
sampling of the records for swing-bed
patients is examined to ensure that the
five-day rule is being followed correctly.
Violators would endanger their
continued certification as a swing-bed
facility.

In addition to this periodic
certification survey, if someone is aware
that a hospital is violating the five-day
rule, he or she can contact the State
Department of Licensure and
Certification and request that a
complaint survey be done. A complaint
survey is done within a matter of weeks
or months, which is much faster than
the three to six years that a periodic one
takes.

IV. Provisions of the Final Regulations

This final rule incorporates the
provisions of the proposed rule. The
rates applicable to calendar year 1996
were not published in the proposed
rule, but have been published in the
Provider Reimbursement Manual. For
the convenience of the reader, we are
including them as Table G above in this
final rule. Subsequent updates will be
provided in the Provider
Reimbursement Manual.

V. Impact Statement

For final rules such as this, we
generally prepare a regulatory flexibility
analysis that is consistent with the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 through 612). For purposes
of a RFA, States and individuals are not
considered small entities. However,
providers are considered to be small
entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
flexibility analysis for any final rule that
may have a significant impact on the
operations of a substantial number of
small rural hospitals. Such an analysis
must conform to the provisions of
section 604 of the RFA. With the
exception of hospitals located in certain
rural counties adjacent to urban ares, for
purposes of section 1102(b) of the Act,

we define a small rural hospital as a
hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

In accordance with the provisions of
section 1883 of the Act, as amended by
section 4008(j) of OBRA 1990, this final
rule revises the regulations to
incorporate a new methodology for
payment of routine extended care
services provided in a swing-bed
hospital. As the statute specifies,
Medicare payment for these services is
determined based on the average rate
per patient day paid by Medicare for
these same services provided in
freestanding skilled nursing facilities
(SNFs) in the region in which the
hospital is located, during the most
recent year for which cost reporting data
are available. This final rule also
provides that the reasonable cost for
these services is the higher of the
reasonable cost rates in effect for the
current calendar year or for the previous
calendar year.

In addition to the changes mandated
by section 4008(j) of OBRA 1990
regarding payment for routine extended
care services, we are changing to the out
method of determining routine inpatient
hospital costs of swing-bed hospitals. As
discussed above, with the enactment of
OBRA 1987, the distinction between
SNFs and ICFs was eliminated under
the Medicaid program. Thus, the carve-
out out method as described in
§413.53(a)(2) for computing costs
associated with routine SNF and ICF-
type services cannot be used. This final
rule codifies in regulations existing
policy concerning the carve-out out
method as set forth in section 2230.5B
of the Provider Reimbursement Manual.

As noted above, the major provisions
of this final rule are required by section
1883 of the Act, as amended by section
4008(j) of OBRA 1990. Thus, a majority
of the costs associated with these final
rules are the result of legislation, and
this rule, in and of itself, has little or no
independent effect or burden. Although
we are unable to provide a quantifiable
estimate of impact, we note that the
only discretionary aspect of this rule is
to set forth in regulations our current
policy concerning the carve-out out
method. Codifying this existing policy
would have no economic impact.

Thus, we have determined, and we
certify, that this final rule does not have
a significant impact on the operations of
a substantial number of small entities or
on small rural hospitals. Therefore, we
have not prepared a regulatory
flexibility analysis or an analysis of the
effects of this rule on small rural
hospitals.
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In accordance with the provisions of
Executive Order 12866, this final rule
was not reviewed by the Office of
Management and Budget.

This is not a major rule as defined by
U.S.C. 804(2).

V. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 42 CFR Part 413

Health facilities, Kidney diseases,
Medicare, Puerto Rico, Reporting and
recordkeeping requirements.

PART 413—PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES

1. The authority citation for part 413
continues to read as follows:

Authority: Secs. 1102, 1861(v)(1)(A), and
1871 of the Social Security Act (42 U.S.C.
1302, 1395x(Vv)(1)(A), and 1395hh).

Subpart D—Apportionment

2. Section 413.53 is amended by
revising paragraph (a)(1)(ii)(C) and
(8)(2); under paragraph (b), definition of
‘“‘average cost per diem for general
routine services”, paragraph (2) is
revised; the definition of “ICF-type
services’ is removed; a new definition
of “nursing facility (NF) type services”
is added; and the definition of “*SNF-
type services’ is revised, to read as
follows:

§413.53 Determination of cost of services
to beneficiaries.

(a) Principle. * * *
(1) Departmental method

* * * * *

(ii) Exception: Indirect cost of private
rooms. For cost reporting periods
starting on or after October 1, 1982,
except with respect to a hospital
receiving payment under part 412 of
this chapter (relating to the prospective
payment system), the additional cost of
furnishing services in private room
accommodations is apportioned to
Medicare only if these accommodations
are furnished to program beneficiaries,
and are medically necessary. To
determine routine service cost
applicable to beneficiaries—

* * * * *

(C) Effective October 1, 1990, do not
include private rooms furnished for
SNF-type and NF-type services under
the swing-bed provision in the number
of days in paragraphs (a)(1)(ii)(A) and
(B) of this section.

(2) Carve-out out method—(i) The
carve-out out method is used to allocate
hospital inpatient general routine
service costs in a participating swing-
bed hospital, as defined in §413.114(b).
Under this method, effective for services
furnished on or after October 1, 1990,
the reasonable costs attributable to the
inpatient routine SNF-type and NF-type
services furnished to all classes of
patients are subtracted from total
inpatient routine service costs before
computing the average cost per diem for
inpatient routine hospital care.

(if) The cost per diem attributable to
the routine SNF-type services covered
by Medicare is based on the regional
Medicare swing-bed SNF rate in effect
for a given calendar year, as described
in §413.114(c). The Medicare SNF rate
applies only to days covered and paid
as Medicare days. When Medicare
coverage runs out, the Medicare rate no
longer applies.

(iii) The cost per diem attributable to
all non-Medicare swing-bed days is
based on the average statewide
Medicaid NF rate for the prior calendar
year, adjusted to approximate the
average NF rate for the current calendar
year.

(iv) The sum of total Medicare SNF-
type days multiplied by the cost per
diem attributable to Medicare SNF-type
services and the total NF-type days
multiplied by the cost per diem
attributable to all non-Medicare days is
subtracted from total inpatient general
routine service costs. The cost per diem
for inpatient routine hospital care is
computed based on the remaining
inpatient routine service costs.

* * * * *

(b) Definitions. As used in this
section—

* * * * *

Average cost per diem for general
routine services means the following:
* * * * *

(2) For swing-bed hospitals, the
amount computed by—(i) Subtracting
the routine costs associated with
Medicare SNF-type days and non-
Medicare NF-type days from the total
allowable inpatient cost for routine
services (excluding the cost of services
provided in intensive care units,
coronary care units, and other intensive
care type inpatient hospital units and
nursery costs); and

(ii) Dividing the remainder (excluding
the total private room cost differential)

by the total number of inpatient hospital
days of care (excluding Medicare SNF-
type days and non-Medicare NF-type
days of care, days of care in intensive
care units, coronary care units, and
other intensive care type inpatient
hospital units; and newborn days; but
including total private room days).

* * * * *

Nursing facility (NF)-type services,
formerly known as ICF and SNF-type
services, are routine services furnished
by a swing-bed hospital to Medicaid and
other non-Medicare patients. Under the
Medicaid program, effective October 1,
1990, facilities are no longer certified as
SNFs or ICFs but instead are certified
only as NFs and can provide services as
defined in section 1919(a)(1) of the Act.
* * * * *

Skilled nursing facility (SNF)-type
services are routine services furnished
by a swing-bed hospital that would
constitute extended care services if
furnished by an SNF. SNF-type services
include routine SNF services furnished
in the distinct part SNF of a hospital
complex that is combined with the
hospital general routine service area
cost center under §413.24(d)(5).
Effective October 1, 1990, only Medicare
covered services are included in the

definition of SNF-type services.
* * * * *

Subpart F—Specific Categories of
Costs

3. In §413.114, paragraphs (c)(1) and
(2) are removed, paragraph (c)(3) is
redesignated as paragraph (c)(2), and a
new paragraph (c)(1) is added to read as
follows:

§413.114 Payment for posthospital SNF
care furnished by a swing-bed hospital.
* * * * *

(c) Principle. The reasonable cost of
posthospital SNF care furnished by a
swing-bed hospital is determined as
follows:

(1) The reasonable cost of routine SNF
services is based on the average
Medicare rate per patient day for routine
services provided in freestanding SNFs
in the region where the swing-bed
hospital is located. The rates are
calculated using the regions as defined
in section 1886(d)(2)(D) of the Social
Security Act. The rates are based on the
most recent year for which settled cost
reporting period data are available,
increased in a compounded manner,
using the increase applicable to the SNF
routine cost limits, up to and including
the calendar year for which the rates are
in effect. If the current Medicare swing-
bed rate for routine extended care
services furnished by a swing-bed
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hospital during a calendar year is less
than the rate for the prior calendar year,
payment is made based on the prior
calendar year’s rate.
* * * * *
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance;) Catalog of Federal Domestic
Assistance Program No. 93.778, Medical
Assistance Program)

Dated: September 3, 1996.
Bruce C. Vladeck,
Administrator, Health Care Financing
Administration.
[FR Doc. 96-25282 Filed 10-2-96; 8:45 am]
BILLING CODE 4120-01-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—ANE-13]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal
Inc. TPE331 Series Turboprop Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
AlliedSignal Inc. TPE331 series
turboprop engines equipped with
Woodward fuel controls. This proposal
would require revising the applicable
Emergency Procedures or Abnormal
Procedures Section of the applicable
FAA-approved Airplane Flight Manual
(AFM) or Pilot’s Operating Handbook
(POH) to include a paragraph relating to
a non-responsive power lever. In
addition, this proposal would require
replacing or reworking orifice fittings
and restrictors, which would constitute
terminating action to the requirement to
revise the applicable AFM. This
proposal is prompted by reports of
occasional icing of the inlet Pt2 sensor,
which can produce an erroneous (high)
pressure signal to the fuel control,
causing little or no response to power
lever movement. The actions specified
by the proposed AD are intended to
prevent a non-responsive power lever
and lack of control of engine power.
DATES: Comments must be received by
December 2, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
96—ANE-13, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be submitted to the
Rules Docket by using the following

Internet address: “‘epd-
adcomments@mail.hg.faa.gov”. All
comments must contain the Docket No.
96—ANE-13 in the subject line of the
comment. Comments may be inspected
at this location between 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.
Box 29003, Phoenix, AZ 85038—-9003;
telephone (602) 365-2493, fax (602)
365-5577. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; telephone (310) 627-5246;
fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to

Docket Number 96—ANE-13.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—-ANE-13, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) has received reports of “‘no
response to power lever movement”
after extended high altitude operation
(20,000 feet or higher) with outside air
temperature (OAT) below freezing, in
clear air (no visible moisture), and
engine anti-icing “OFF”. An
investigation has revealed that these
incidents resulted from the inlet
temperature and pressure (Pt2) sensor
becoming blocked by ice caused by very
small amounts of moisture accumulated
in the sensor. Ice blockage of this sensor
can produce an erroneous (high)
pressure signal to the fuel control and
thus create a fixed fuel flow irrespective
of the position of the power lever.
Occasional icing of the Pt2 sensor is
currently not addressed the applicable
FAA-approved Aircraft Flight Manual
(AFM) or Pilot’s Operating Handbook
(POH). Icing of the Pt2 sensor may affect
one or both engines simultaneously.
This condition, if not corrected, could
result in a non-responsive power lever
and lack of control of engine power.

The FAA has reviewed and approved
the technical contents of AlliedSignal
Inc. Operating Information Letter No.
331-13, dated April 27, 1995, that
recommends actions intended to
supplement the applicable FAA-
approved AFM or POH; Service Bulletin
(SB) No. TPE331-73-0236, dated July
28, 1995, that describes procedures for
replacing the inlet temperature and
pressure sensor orifice fittings; and SB
No. TPE331-73-0235, dated July 28,
1995, that describes procedures for
replacing the inlet temperature and
pressure sensor orifice fittings and
reworking the inlet sensor Ps3
restrictors.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require revising the Abnormal
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Procedures or Emergency Procedures
Section of the applicable FAA-approved
AFM or POH to include a paragraph
relating to a non-responsive power
lever. In addition, this proposal would
require replacing orifice fittings and
reworking restrictors, which would
constitute terminating action to the
requirement to revise the applicable
AFM or POH. The actions would be
required to be accomplished in
accordance with the service documents
described previously.

There are approximately 9,438
engines of the affected design in the
worldwide fleet. The FAA estimates that
4,700 engines installed on aircraft of
U.S. registry would be affected by this
proposed AD. The FAA estimates that
2,760 engines would need modification
in accordance with SB No. TPE331-73—
0236, dated July 28, 1995, that it would
take approximately 2 work hours per
engine to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $80 per
engine.

In addition, the FAA estimates that
1,240 engines would need modification
in accordance with SB No. TPE331-73—
0235, dated July 28, 1995, that it would
take approximately 3 work hours per
engine to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $80 per
engine. Based on these figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $874,400.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
Is not a “‘significant regulatory action™
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

AlliedSignal Inc.: Docket No. 96—ANE-13.

Applicability: AlliedSignal Inc. TPE331-3,
-5, -6, —10, —11, —12 series turboprop engines
equipped with Woodward fuel controls,
installed on but not limited to the following
aircraft: Ayres S2R-G5, S2R-G6, and S2R—
G10; Beech Model B100; Construcciones
Aeronauticas, S.A. (CASA) C-212 series;
Dornier 228 series; Fairchild SA226 and
SA227 series; Jetstream 3101 and 3201 series;
Mitsubishi MU-2B series (MU-2 series);
Short Brothers plc Model SC-7 Skyvan Series
3; Twin Commander Aircraft Corp. 680, 690
and 695 series.

Note: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a non-responsive power lever
and lack of control of engine power,
accomplish the following:

(a) Within 30 days after the effective date
of this AD, for aircraft equipped with engine
inlet ice protection, revise the applicable
Emergency Procedures or Abnormal
Procedures Section of the applicable FAA-
approved Airplane Flight Manual (AFM) or
Pilot’s Operating Handbook (POH) to include
the following paragraph relating to a non-
responsive power lever. This may be
accomplished by inserting a copy of this AD
in the AFM or POH:

“NON-RESPONSIVE POWER LEVER: If a
lack of response to the power lever is
observed, turn ON the ignition and engine
anti-ice for both engines. After the condition
has cleared and normal operation is
observed, which occurs in approximately
three minutes, anti-ice and ignition can be
turned OFF.”

(b) Within 120 days after the effective date
of this AD, or at next removal of the Pt2
sensor, whichever occurs first, replace or
rework orifice fittings and restrictors in
accordance with the Accomplishment
Instructions of AlliedSignal Aerospace
Service Bulletin (SB), No. TPE331-73-0235,
dated July 28, 1995. Replacing the orifice
fittings and reworking the inlet sensor Ps3
restrictor constitutes terminating action to
the AFM or POH revision requirement stated
in paragraph (a) of this AD.

(c) Within 120 days after the effective date
of this AD, or at next removal of the Pt2
sensor, whichever occurs first, replace the
orifice fittings in accordance with the
Accomplishment Instructions of AlliedSignal
Aerospace SB No. TPE331-73-0236, dated
July 28, 1995. Replacing orifice fittings
constitutes terminating action to the AFM or
POH revision requirement stated in
paragraph (a) of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office. The
request should be forwarded through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
Aircraft Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
September 19, 1996.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 96—-25170 Filed 10-2-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 93—-CE-45-AD]

RIN 2120-AA64

Airworthiness Directives, de Havilland
DHC-6 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
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(AD) that would apply to de Havilland
DHC-6 series airplanes that do not have
a certain wing strut modification
(Modification 6/1581) incorporated. The
proposed action would require
inspecting the wing struts for cracks or
damage (chafing, etc.), replacing wings
struts that are found damaged beyond
certain limits or are found cracked, and
incorporating Modification No. 6/1581
to prevent future chafing damage.
Several reports of wing strut damage
caused by the upper fairing rubbing
against the wing strut prompted the
proposed action. The actions specified
by the proposed AD are intended to
prevent failure of the wing struts, which
could result in loss of control of the
airplane.
DATES: Commens must be received on or
before December 5, 1996.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 93—-CE—-45-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from de
Havilland, Inc., 123 Garratt Boulevard,
Downsview, Ontario, Canada, M3K 1Y5.
This information also may be examined
at the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, FAA, New
York Aircraft Certification Office, 10
Fifth Street, 3rd Floor, Valley Stream,
New York 11581; telephone (516) 256—
7523; facsimile (516) 568-2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by

interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 93—CE-45-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93—-CE-45-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

Transport Canada, which is the
airworthiness authority for Canada, has
notified the FAA that an unsafe
condition may exist on de Havilland
DHC-6 series airplanes. Transport
Canada reports that the upper fairing
has rubbed against the wing struts on
several of the above referenced
airplanes, which has resulted in wing
strut damage.

Explanation of the Relevant Service
Information

De Havilland has issued Service
Bulletin (SB) No. 6/342, dated February
23, 1976, which specifies procedures for
(1) inspecting the wing struts for cracks
and damage (chafing, etc.); and (2)
incorporating Modification No. 6/1581
to prevent further chafing damage.
Modification No. 6/1581 consists of
installing a preformed nylon shield
around the area of each wing strut at the
upper end closest to the wing. Transport
Canada classified this service bulletin as
mandatory and issued Transport Canada
AD CF-91-30, dated August 8, 1991, in
order to assure the continued
airworthiness of these airplanes in
Canada.

Evaluation of all Applicable
Information

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
Transport Canada has kept the FAA
informed of the situation described
above. The FAA has examined the

findings of Transport Canada; reviewed
all available information, including the
service information referenced above;
and determined that AD action is
necessary for products of this type
design that are certificated for operation
in the United States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other de Havilland DHC—-6
series airplanes of the same type design
that do not have Modification 6/1581
incorporated, the proposed AD would
require inspecting the wing struts for
cracks or damage (chafing, etc.),
replacing wing struts that are found
damaged beyond certain limits or are
found cracked, and incorporating
Modification No. 6/1581 to prevent
future chafing damage. Accomplishment
of the proposed inspection and
modification would be required in
accordance with de Havilland SB No. 6/
342, dated February 23, 1976.

FAA’s Aging Commuter Aircraft Policy

This action is consistent with the
FAA/s aging commuter airplane policy.
This policy simply states that reliance
on repetitive inspection of critical areas
on airplanes utilized in commuter
service carries an unnecessary safety
risk when a design change exists that
could eliminate or, in certain instances,
reduce the number of those critical
inspections. The alternative to
incorporating Modification No. 6/1581
on de Havilland DHC-6 series airplanes
would be relying on repetitive
inspection to detect damaged wing
struts.

Cost Impact

The FAA estimates that 169 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 8 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $150 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $106,470. This figure is
based upon the assumption that no
affected airplane owner/operator has
incorporated Modification No. 6/1581.

De Havilland has informed the FAA
that enough parts have been distributed
to equip approximately 11 of the
affected airplanes. Assuming that each
set of parts is incorporated on an
effected airplane, the cost impact upon
U.S. operators/owners would be
reduced by $6,930 from $106,470 to
$99,540.
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Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

de Havilland: Docket No. 93—-CE-45-AD.

Applicability: Models DHC-6-1, DHC-6—
100, DHC-6-200, and DHC-6-300 airplanes
(all serial numbers), certificated in any
category, that do not have Modification No.
6/1581 incorporated.

Note 1: Modification No. 6/1581 consists of
installing a preformed nylon shield around
the area of each wing strut at the upper end
closet to the wing.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
already accomplished.

To prevent failure of the wing struts, which
could result in loss of control of the airplane,
accomplish the following:

(a) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, inspect the wing struts, part number
(P/N) C6W1005, for cracks or damage
(chafing, etc.) in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of de Havilland Service Bulletin (SB)
No. 6/342, dated February 23, 1976.

(1) If damage is found on a wing strut that
exceeds 0.025-inch in depth, exceeds a total
length of 5 inches, or where any two places
of damage are separated by less than 10
inches of undamaged surface over the length
of the strut, prior to further flight, replace the
wing strut with an airworthy FAA-approved
part in accordance with the applicable
maintenance manual.

(2) If any crack is found, prior to further
flight, replace the wing strut with an
airworthy FAA-approved part in accordance
with the applicable maintenance manual.

(3) If damage is found on a wing strut that
exceeds 0.010-inch in depth, but does not
exceed 0.25-inch in depth, does not exceed
a total length of 5 inches, and where any two
places of damage are separate by a minimum
of 10 inches undamaged surface over the
length of the strut, within 500 hours TIS after
the inspection specified in paragraph (a) of
this AD, replace the wing strut with an
airworthy FAA-approved part in accordance
with the applicable maintenance manual.

(b) Within the next 600 hours TIS after the
effective date of this AD, incorporate
Modification No. 6/1581 in accordance with
the ACCOMPLISHMENT INSTRUCTIONS
section of de Havilland SB No. 6/342, dated
February 23, 1976.

(1) Incorporating Modification No. 6/1581
eliminates the repetitive inspection
requirement of this Ad.

(2) Incorporating Modification No. 6/1581
may be accomplished at any time prior to 600
hours TIS after the effective date of this AD,
at which time it must be incorporated.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, New York Aircraft
Certification Office (ACO), FAA, 10 Fifth
Street, 3rd Floor, Valley Stream, New York
11581. The request shall be forwarded
through an appropriate FAA Maintenance

Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to de Havilland, Inc.,
123 Garratt Boulevard, Downsview, Ontario
M3K 1Y5 Canada; or may examine this
document at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Issued in Kansas City, Missouri, on
September 26, 1996.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 96—25304 Filed 10-2-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 96-NM—-78—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 727 series airplanes. This
proposal would require a one-time
visual inspection of the manual
extension gearbox assembly of the main
landing gear (MLG) to detect whether
certain gearbox housings have been
installed; repetitive dye penetrant
inspections of these housings to
determine whether cracking has
occurred; and ultimately, replacement
of these housings with correct housings.
This proposal is prompted by a report
indicating that a manual gearbox
assembly which contained an incorrect
housing was installed on a Model 727
series airplane. The actions specified by
the proposed AD are intended to
prevent the installation of manual
extension gearbox assemblies with
incorrect housings. This condition, if
not corrected, could reduce the
structural integrity of the manual
extension gearbox assembly, and
ultimately result in an inability to lock
the MLG in a down position during
landing.

DATES: Comments must be received by
November 12, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
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Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
78-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Gnehm, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-1426;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—NM-78-AD.”” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.

96—NM-78-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA received a report indicating
that the manual extension gearbox
assembly for the main landing gear
(MLG) on a Model 727 series airplane
had been replaced with a modified
gearbox assembly that did not comply
with Airworthiness Directive (AD) 79—
04-01 R3, amendment 39-4000 (45 FR
84014, December 22, 1980). Among
other things, that AD requires
replacement of the left and right gearbox
housing assemblies having Boeing part
number (P/N) 65-27485-1 and P/N 65—
27485-2 with improved assemblies
having P/N 65-27485-11 and P/N 65—
27485-12, respectively; the replacement
must be accomplished in accordance
with Boeing Service Bulletin 727-32—
279, dated June 22, 1979. That AD was
prompted by reports of corrosion
cracking found in the vertical support
attaching lugs of the MLG manual
extension-gearbox housings. The
requirements of the AD are intended to
prevent such cracking from resulting in
loss of support for the manual extension
gearbox and the consequent inability to
manually lock the MLG in the down
position.

A subsequent inspection of the
incident airplane’s maintenance
documents showed that the gearbox
assembly installed on the airplane had
been repaired in accordance with
Boeing Overhaul Manual 32-35-01
(““Landing Gear Manual Extension
Gearbox Assembly’’). Although that
manual stated that the text of Boeing
Service Bulletin 727-32-279 had been
incorporated into it, the manual, in fact,
did not contain information from the
service bulletin which would have
ensured that gearbox assemblies
installed on Model 727 series airplanes
contained the housings required by AD
79-04-01 R3. (The manual has since
been revised to incorporate that
information.) Consequently, one of the
housings in the modified gearbox
assembly did not comply with the
requirements of the AD.

Based on this incident, and the fact
that the manufacturer’s overhaul
manual contained incomplete
information for a period of time, the
FAA has reason to conclude that there
currently may be other Model 727 series
airplanes in service that are operating
with incorrect gearbox housings/
housing assemblies installed.
Furthermore, some of these housings
may be cracked.

This condition, if not corrected, can
reduce the structural integrity of the
manual system for extending the MLG,

and ultimately could result in the
inability of the flight crew to lock the
MLG in the down position during
landing.

Explanation of Relevant Service
Information

The FAA previously reviewed and
approved Boeing Service Bulletin 727—
32-279, dated June 22, 1979, which
describes procedures for inspecting the
manual extension gearbox assembly of
the MLG, and modifying the assembly
by replacing the left and right housings
with improved housings. The service
bulletin also describes procedures for
conducting dye penetrant inspections of
the housings to detect cracks.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require a one-time visual inspection of
the manual extension gearbox assembly
of the MLG to detect whether this
assembly contains the correct left and
right gearbox housings/housing
assemblies. (A housing assembly is
composed of a housing and a NAS75—
3-007 bushing.) The incorrect housings/
housing assemblies are indicated as
Boeing Part Numbers (P/N):

: Housing as-
Housing sembly
65-27485-3 65-27485-1
65-27485-4 65—27485-2
65-27485-9 65—-27485-7
65-27485-10 65-27485-8

If any incorrect housing/housing
assembly is detected by the visual
inspection, the proposed AD would
require a dye penetrant inspection of the
incorrect housing to detect cracking.
Any cracked housing would be required
to be replaced immediately. The
proposal would allow an uncracked,
incorrect housing/housing assembly to
be reinstalled, provided that another
dye penetrant inspection of this housing
is accomplished 9 months later;
thereafter, the housing would be
required to be replaced with a housing
that meets the requirements of AD 79—
04-01 R3 within 18 months after the
initial dye penetrant inspection.

All proposed actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

Differences Between Proposed AD and
Service Information

Boeing Service Bulletin 727-32-279
provides for a housing subjected to dye
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penetrant inspection to continue to be
used if cracking is found and the
cracking is within certain parameters.
However, the proposed AD would
prohibit the continued use of a housing
that contains any cracking.

The service bulletin also provides for
repetitive dye penetrant inspections to
be performed every 3,000 landings.
However, the proposed AD would
require these inspections to be
performed within 9 months after the
initial dye penetrant inspection. In
establishing this 9-month inspection
cycle, the FAA considered that:

1. The cause of cracking was stress
corrosion (which is unrelated to the
number of landings);

2. Aging of the housings increases the
potential for cracking, and

3. The housings are part of a back-up
system which is used only when the
primary system fails.

Based on these considerations, the
FAA determined that the proposed 9-
month cycle for dye penetrant
inspections is appropriate.

Further, in establishing the
compliance time for the ultimate
replacement of uncracked, incorrect
housings, the FAA considered not only
the safety implications, but also the
availability of an ample number of
correct housings that may be necessary
for the affected fleet.

Cost Impact

There are approximately 1,560 Boeing
Model 727 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 1,054 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
one-time visual inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the proposed visual inspection on
U.S. operators is estimated to be
$126,480, or $120 per airplane.

Should a dye penetrant inspection
need to be performed, the FAA
estimates that each inspection would
take approximately 20 work hours per
airplane, and the average labor rate is
$60 per work hour. Based on these
figures, the cost impact of the proposed
dye penetrant inspection on U.S.
operators is estimated to be $1,200 per
airplane, per inspection.

Should parts have to be replaced, the
FAA estimates that it would take
approximately 16 work hours per
airplane to accomplish the replacement,
and the average labor rate is $60 per
work hour. Replacement parts would
cost approximately $4,000 per housing.
Based on these figures, the cost impact

of replacement of parts on U.S.
operators is estimated to be $4,960 per
airplane if one housing is to be replaced,
and $8,960 if both housings are to be
replaced.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 96—NM—-78-AD.

Applicability: All Model 727 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the installation of manual
extension gearbox assemblies that do not
contain required gearbox housings/housing
assemblies, and ultimately could result in the
inability of the flight crew to lock the main
landing gear (MLG) in the down position
during landing, accomplish the following:

(a) Within 6 months after the effective date
of this AD, visually inspect the manual
extension gearbox assembly of the MLG, in
accordance with Boeing Service Bulletin
727-32-279, dated June 22, 1979, to
determine whether left and right gearbox
housings/housing assemblies having Boeing
part numbers listed in Table 1 of this AD are
installed.

Note 2: If the part number is not visible,

a conductivity test may be performed to
determine the type of housing material.

Incorrect housings are made of 7079-T6
aluminum; correct housings are made of
7075-T73 aluminum.

TABLE 1.—BOEING PART NUMBERS OF
INCORRECT HOUSINGS AND HOUSING
ASSEMBLIES

: Housing
Housings assemblies
65-27485-3 65-27485-1
65-27485-4 65-27485-2
65—-27485-9 65-27485-7
65-27485-10 65—-27485-8

(b) If none of the incorrect housings/
housing assemblies are installed, no further
action is required by this AD.

(c) If any of the incorrect housings/housing
assemblies are installed, prior to further
flight, perform a dye penetrant inspection to
detect cracking of the housing, in accordance
with Boeing Service Bulletin 727-32-279,
dated June 22, 1979.

(1) If no cracking is detected during the dye
penetrant inspection, the incorrect housing/
housing assembly may be reinstalled.
Thereafter, the actions specified in
paragraphs (c)(1)(i) and (c)(1)(ii) must be
accomplished.

(i) After reinstallation, repeat the dye
penetrant inspection at intervals not to
exceed 9 months.

(i) Within 18 months after the initial dye
penetrant inspection required by this
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paragraph is accomplished, replace the
housings/housing assemblies with parts
having an applicable Boeing part number
listed in Table 2 of this AD, in accordance
with the service bulletin. This replacement
constitutes terminating action for the
repetitive dye penetrant inspection required
by this paragraph and, thereafter, no further
action is required by this AD.

(2) If any cracking is detected during the
dye penetrant inspection, prior to further
flight, replace the housings/housing
assemblies with parts having an applicable
Boeing part number listed in Table 2 of this
AD, in accordance with the service bulletin.
This replacement constitutes terminating
action for the repetitive dye penetrant
inspection required by this AD and,
thereafter, no further action is required.

Note 3: This AD prohibits the reinstallation
(or installation) of any housing that is
cracked, even though the service bulletin
provides instructions for reinstallation of a
cracked, incorrect housing in certain
circumstances.

TABLE 2.—BOEING PART NUMBERS OF
CORRECT REPLACEMENT HOUSINGS
AND HOUSING ASSEMBLIES

: Housing
Housings assemblies
65-27485-13 65-27485-11
65-27485-14 65-27485-12
65-27485-19 65-27485-17
65-27485-20 65-27485-18

Note 4: Although not listed in the service
bulletin or in AD 79-04-01 R3 (amendment
39-4000), housings/housing assemblies
having part numbers 65-27485-19/65—
27485-17 and 65-27485-20/65-27485-18 are
fully interchangeable with those having part
numbers 65-27485-13/65-27485-11 and 65—
27485-14/65-27485-12.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
September 26, 1996.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96—-25306 Filed 10-02-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-67—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-300, —400, and -500 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 737-300, —400,
and —500 series airplanes. This proposal
would require replacing certain aileron/
rudder trim control modules with a new
module that contains an improved
rudder trim switch to reduce internal
friction. This proposal is prompted by
reports of sticking conditions in the
rudder trim switch. The actions
specified by the proposed AD are
intended to prevent such sticking,
which could result in uncommanded
movement of the rudder and consequent
deviation of the airplane from its set
course.

DATES: Comments must be received by
November 12, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
67-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Hania Younis, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2764;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall

identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM—-67-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-67-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports of
sticking conditions in the rudder trim
switch on electric aileron/rudder trim
control module P8-43 on certain Model
737 series airplanes. One such report
involved an airplane that was climbing,
under manual control, through an
altitude of 6,700 feet. The airplane
began to yaw slightly to the left and the
flight crew felt some force on the rudder
pedals; although the rudder trim switch
knob was centered, the rudder trim
indicator showed that the rudder was
set at an angle of 16 degrees left of
where it was supposed to be.

If the trim switch sticks, it may be
prevented from returning to the center
position. If this happens, the rudder
trim actuator may continue to move the
rudder at a slow rate, up to the trim
limit. This rate of movement is very
slow, however, at approximately 1/2°
per second, which should provide
ample time for the flight crew to detect
and correct the movement before it
creates a situation of concern. In most
cases, these types of incidents can be
stopped if the pilot merely puts the
switch into the center position
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manually. In all incidents of this type,
the rudder movement can by stopped by
use of the rudder pedals within the
normal limits for yaw control.

Sticking conditions in the rudder trim
switch if not corrected, however, could
result in uncommanded movement of
the rudder, and consequent deviation of
the airplane from its set course.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
27A1198, dated June 6, 1996, which
describes procedures for replacing
aileron/rudder trim control module P8—
43 with a new module that contains an
improved switch. This improved
module minimizes internal friction that
has caused the sticking conditions.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacing the aileron/rudder
trim control module P8—43 with a new
improved module. The actions would be
required to be accomplished in
accordance with the alert service
bulletin described previously.

Cost Impact

There are approximately 1,159 Boeing
Model 737-300, -400, and -500 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
537 airplanes of U.S. registry would be
affected by this proposed AD.
Replacement of the module would take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $1,063 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $667,491, or $1,243 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order

12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 96—NM—67—-AD.

Applicability: Model 737-300, -400, and
-500 series airplanes; as listed in Boeing Alert
Service Bulletin 737-27A1198, dated June 6,
1996; certified in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent sticking conditions in the
rudder trim switch, which could result in

uncommanded movement of the rudder and
consequent deviation of the airplane from its
set course, accomplish the following:

(a) Within 2 years after the effective date
of this AD, replace the aileron/rudder trim
control module P8-43 having part number
(P/N) 69—-73703-5 or 69-73703-6 with a new
aileron/rudder trim control module having P/
N 69-73703-8, in accordance with Boeing
Alert Service Bulletin 737-27A1198, dated
June 6, 1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
September 26, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-25307 Filed 10-2-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 330
[Docket No. 96N-0277]
RIN 0910-AA01

Eligibility Criteria for Considering
Additional Conditions in the Over-the-
Counter Drug Monograph System;
Request for Information and
Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is considering
proposing to amend its regulations to
include criteria under which certain
additional over-the-counter (OTC) drug
active ingredients, indications, dosage
forms, dosage strengths, routes of
administration, and active ingredient
combinations (hereafter referred to as
“conditions’) may become eligible for
inclusion in the OTC drug monograph
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system. The proposed criteria would
address how OTC marketing experience
in the United States or abroad could be
used to meet the statutory definition of
marketing ‘‘to a material extent” and
“for a material time” to qualify a
specific OTC drug condition for
consideration under the OTC drug
monograph system. Under the approach
being considered, once an OTC drug
condition qualified for consideration in
an OTC drug monograph it would be
evaluated for general recognition of
safety and effectiveness in accordance
with the FDA regulations. The decision
on whether to propose such regulations
will be based, in part, on information
and comments submitted in response to
this advance notice of proposed
rulemaking. The agency is open to
approaches other than those identified
in this document. FDA is specifically
soliciting a broad range of comments to
help it decide whether and how to
propose amending its regulations to
include eligibility criteria for
considering additional conditions in the
OTC drug monograph system.

DATES: Written comments by January 2,
1997.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-105),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2304.

SUPPLEMENTARY INFORMATION:

l. Background
A. History

1. Historical Development of the OTC
Drug Monograph System

Since the passage of the Federal Food,
Drug, and Cosmetic Act (the act) in
1938, submission of a new drug
application (NDA) has been required
before marketing a new drug. Under the
1938 act, an applicant who submitted an
NDA for approval had to show that a
drug product was safe for human use.
The 1962 amendments to the act added
the requirement that the drug be
effective, as well as safe, for its intended
uses.

Not all drugs are considered ‘““new
drugs” for which premarket approval is
required. A drug is not a new drug if:

(1) It is generally recognized as safe and
effective under the conditions of use for
which it is labeled and (2) it has been
used to a material extent and for a
material time under those conditions

(see section 201(p) of the act (21 U.S.C.
321(p)))- .

To ensure that all drugs marketed in
the United States met the act’s
requirements for efficacy imposed under
the 1962 amendments, the agency
undertook a review of all the drugs
approved for marketing before 1962 on
the basis of safety only, i.e., all products
approved between 1938 and 1962. In
1966, FDA contracted with the National
Academy of Sciences-National Research
Council (NAS-NRC) for a review of
these drugs, which were covered by
“safety’” NDA'’s. Thirty panels of experts
examined the efficacy, by class or
therapeutic category, of all drugs
covered by these approved ‘“‘safety”
NDA'’s. The panels considered factual
information from scientific literature,
reports from manufacturers containing
the best evidence in support of their
drug efficacy claims, and information
provided by FDA and other sources. The
NAS-NRC panels related their
conclusions to FDA, and the agency
reviewed their evaluations by a
procedure known as the Drug Efficacy
Study Implementation (DESI) program
and made efficacy determinations for
the drug products.

Of the approximately 3,900 drugs that
NAS—-NRC reviewed, about 400 were
OTC drugs. These OTC drugs were
handled under the DESI program, and
FDA classified some of these drugs as
lacking sufficient evidence of safety
and/or effectiveness and ordered their
removal from the market (see 8 330.12
(21 CFR 330.12)). In most cases, when
deferral of implementation led to no
significant risk to the public health,
conclusions regarding the OTC drugs’
safety and efficacy were deferred to a
separate OTC drug review that FDA
initiated in 1972.

In the Federal Register of May 11,
1972 (37 FR 9464), FDA established the
OTC drug monograph system (currently
in part 330) (21 CFR part 330). The
system was established to evaluate the
safety and efficacy of all OTC drug
products marketed in the United States
before May 11, 1972, that were not
covered by NDA'’s, and all OTC drug
products covered by ‘““safety’” NDA'’s
that were marketed in the United States
before the enactment of the 1962 drug
amendments to the act. The OTC drug
review was set up to evaluate OTC
drugs by designated categories or classes
(e.g., antacids, skin protectants), rather
than on a product-by-product basis, and
to develop “‘conditions” under which
classes of OTC drugs are generally
recognized as safe and effective and not
misbranded.

FDA publishes these conditions in the
Federal Register in the form of OTC

drug monographs, which consist
primarily of active ingredients,
combinations of active ingredients,
labeling, and other general
requirements. Final monographs for
OTC drugs that are generally recognized
as safe and effective and not misbranded
are codified in part 330. Manufacturers
desiring to market a monographed
condition need not seek clearance from
FDA before marketing.

2. Statutory Requirements Relating to a
Drug’s Eligibility Under the OTC Drug
Monograph System

Only drugs that are not new drugs
may be covered by a monograph. As
stated above, to market a new drug, an
NDA must be submitted to and
approved by FDA before marketing. The
term “new drug” is defined, under
section 201(p) of the act (21 U.S.C.
321(p)), as:

(1) Any drug * * * the composition of
which is such that such drug is not generally
recognized, among experts qualified by
scientific training and experience to evaluate
the safety and effectiveness of drugs, as safe
and effective for use under the conditions
prescribed, recommended, or suggested in
the labeling thereof, * * *or

(2) Any drug * * * the composition of
which is such that such drug, as a result of
investigations to determine its safety and
effectiveness for use under such conditions,
has become so recognized, but which has not,
otherwise than in such investigations, been
used to a material extent or for a material
time under such conditions.

The courts have interpreted section
201(p) of the act to mean that to avoid
new drug preapproval requirements, the
drug product must be generally
recognized as safe and effective and
must have been used to a material
extent and for a material time under the
labeled conditions of use. (See, e.g.,
Weinberger v. Hynson, Westcott &
Dunning, Inc., 412 U.S. 609, 631 (1973);
Premo Pharmaceutical Laboratories,
Inc. v. United States, 629 F.2d 795, 801—
802 (2d Cir. 1980).) To satisfy the
requirements of section 201(p)(2) of the
act for a particular drug, both the time
and the extent of marketing of the drug
must be shown to be material. In
addition, as discussed in section |.A.3.
of this document, the agency has
interpreted the use required by section
201(p)(2) to mean use in the United
States.

3. Application of the Statutory
Requirements for Determining
Eligibility in the OTC Drug Monograph
System

As stated above, FDA considered in
its review all active ingredients in OTC
drug products that were on the U.S.
market as of May 11, 1972, when the
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review began, regardless of specific
marketing history.

The agency has recognized that the
“newness” of an OTC drug product can
occur for several reasons. The newness
may arise by reason, among other
reasons, of the drug product’s new
ingredient, indication, dosage form,
dosage strength, route of administration,
or combination of active ingredients.
(See 21 CFR 310.3(h).)

Periodically, questions would arise
about whether certain conditions of use
introduced after May 11, 1972, caused
the products to be ““new” drugs
requiring marketing approval under
NDA'’s, or whether the products could
be eligible for consideration in the OTC
drug monograph system. The agency
determined the eligibility of these
conditions individually on the basis of
whether they had been marketed to a
material extent and for a material time.
Examples of the agency’s past material
extent and material time eligibility
determinations are discussed below.

The agency has taken the position that
the marketing of an OTC drug in a
foreign country, but never in the United
States, does not satisfy the requirement
of marketing to a material extent and for
a material time. In the Federal Register
of December 12, 1980 (45 FR 82014), the
agency concluded that menfegol, a
vaginal contraceptive active ingredient
marketed abroad for a number of years
as an OTC drug product, was a new
drug within the meaning of section
201(p) of the act because it had never
been marketed as a drug in the United
States. Likewise, in the Federal Register
of November 16, 1988 (53 FR 46204 at
46248), the agency stated that it
considered a lysine salt of aspirin, an
internal analgesic active ingredient, to
be a new drug within the meaning of
section 201(p) of the act. This ingredient
had been marketed OTC abroad but had
never been marketed as a drug in the
United States.

The agency also has declared new
dosage strengths to be ineligible for the
OTC drug review. In 1984, FDA denied
a citizen petition requesting that the
agency reopen the administrative record
for the rulemakings for OTC internal
analgesic and menstrual drug products
to consider a new dosage strength of
ibuprofen (200 milligrams (mg)) (Ref. 1).
The agency denied the petition, stating
that the 200 mg dosage strength had not
been used to a material extent and for
a material time in the United States and,
therefore, was considered a ‘““new drug”
that could not be lawfully marketed in
the United States without an approved
NDA.

In the Federal Register of July 19,
1983 (48 FR 32872 at 32873), the agency

stated that a labeled indication that had
never previously appeared on any
marketed OTC drug product was not
eligible for consideration in the OTC
drug monograph system. The agency
determined that products claiming “‘to
minimize or prevent inebriation” had
not been marketed to a material extent
and for a material time in the United
States and declared that all products
with sobriety aid indications were new
drugs within the meaning of section
201(p) of the act.

Similarly, FDA concluded that an
ingredient that had not previously been
marketed in the United States for a
specific indication is not eligible for
consideration in the OTC drug
monograph system. In the Federal
Register of October 13, 1983 (48 FR
46694 at 46695), the agency stated that
potassium sorbate had not been
marketed to a material extent and for a
material time in the United States as a
vaginal drug product active ingredient
and, therefore, was considered a new
drug within the meaning of section
201(p) of the act for such use.

More recently the agency has found
that avobenzone, a sunscreen
ingredient, is eligible for review in the
OTC drug monograph system (61 FR
48645, September 16, 1996).
Avobenzone has been continuously
marketed OTC in the United States
under NDA'’s for approximately 8 years
and subject to the NDA adverse events
reporting requirements. Over 5 million
units of avobenzone-containing
products have been sold in the United
States.

In applying the material extent and
material time provision of section
201(p)(2) of the act to determine
whether certain conditions were eligible
for consideration in the OTC drug
monograph system, FDA has also
applied a “‘substantially
indistinguishable” standard. This
standard was first articulated in a
September 23, 1977, letter to a drug
manufacturer concerning its submission
regarding the ingredient potassium
nitrate for use as an OTC tooth
desensitizing agent (Ref. 3). The letter
stated that an ingredient may meet the
act’s marketing provision of section
201(p)(2) of the act without having been
marketed under the precise conditions
of use sought, provided the ingredient
had been marketed to a material extent
and for a material time under other
conditions of use that, although
different, are “‘substantially
indistinguishable” in all respects
relevant to the drug’s safety and
effectiveness. Specifically, the
conditions of use would have to be
similar enough that experts could

reliably conclude that knowledge about
the safety and effectiveness of a drug
derived from experience with its use
under one set of conditions could be
applied to the evaluation of the safety
and effectiveness of its use under the
conditions for which approval was
being sought.

B. Petitions and Comments

The agency has received one
comment and nine citizen petitions
(Refs. 4 through 13) requesting that it
accept foreign marketing data to
demonstrate that specific conditions of
use have been marketed to a material
extent and for a material time and, on
that basis, to consider these conditions
in the OTC drug review. If the agency
were to change its current policy and
accept such data, this would allow such
conditions to be considered in the OTC
drug monograph system.

This advance notice of proposed
rulemaking addresses the primary issue
raised in these petitions regarding
acceptance of foreign marketing
experience to demonstrate that OTC
drug conditions have been marketed to
a material extent and for a material time.
The agency will provide separate
responses to the petitions at a later date.

I1. Criteria Under Consideration for
Demonstrating Marketing to a Material
Extent and for a Material Time

Currently, the OTC drug regulations
in part 330 do not define: (1) Eligibility
requirements for consideration in the
monograph system or (2) what
constitutes marketing to a material
extent or for a material time. However,
FDA's policy has been not to consider
foreign marketing experience for
purposes of determining whether a drug
has been marketed to a material extent
or for a material time. The agency is
considering a proposed rule containing
criteria for defining material extent and
material time under which an OTC
condition with or without U.S.
marketing experience could be
considered in the OTC drug monograph
system. As previously indicated, FDA
defines a condition as any active
ingredient, indication, dosage form,
dosage strength, route of administration,
active ingredient combination, or any
combination of these conditions.

In developing these criteria, FDA is
considering three basic issues: (1)
Nature of use, (2) time used (material
time), and (3) extent of distribution
(material extent).

These issues are discussed below and
the agency is seeking comment on each.
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A. Nature of Use

When determining if a foreign OTC
drug product condition has been
marketed to a material extent and for a
material time, FDA is particularly
concerned about certain variables
presented by foreign marketing
experience. In the Federal Register of
February 22, 1985 (50 FR 7452), the
agency amended its regulations
pertaining to foreign clinical studies in
§314.106 (21 CFR 314.106) to provide
specifically for the acceptance of foreign
data in NDA'’s. In doing so, the agency
acknowledged the high quality of drug
testing from a number of foreign
research institutions, but recognized
that foreign data present three unique
issues not associated with domestic
data: (1) Medical, genetic, and cultural
differences between countries; (2) lack
of FDA’s familiarity with foreign
clinical investigators and facilities; and
(3) FDA'’s inability to conduct on-site
verification of many foreign studies (see
50 FR 7452 at 7483). To address these
concerns, the agency specified three
criteria in §314.106 that must be met
before the agency can approve an NDA
based solely upon foreign data: (1) The
foreign data must be applicable to the
U.S. population and U.S. medical
practice; (2) the studies must be
performed by clinical investigators of
recognized competence; and (3) the data
can be considered valid without the
need for on-site inspection by FDA or,
if FDA considered such an inspection
necessary, FDA would be able to
validate the data through on-site
inspection or other means. 21 CFR
312.120 contains additional acceptance
criteria for foreign clinical studies not
conducted under an IND.

The agency recognizes that foreign
marketing experience, like foreign
clinical data, presents several unique
issues not associated with U.S.
marketing data: (1) Medical, genetic, or
cultural differences between a foreign
country’s population and the U.S.
population may affect the way OTC
drug products are used and, in turn, the
medical outcomes; (2) the diversity in
the way drug products are marketed in
foreign countries (e.g., prescription,
OTC general sales, behind the counter,
sold by a pharmacist (third class of
drugs)) may make it difficult to
demonstrate suitability for OTC sale in
the United States; and (3) many foreign
countries’ marketing approval processes
and adverse event reporting
requirements would make it difficult to
determine whether adverse reactions to
the OTC drug product have been
experienced. Therefore, in establishing
what constitutes use for a material time

and to a material extent, FDA must
determine whether to impose any
limitations on types of marketing
experience it would consider relevant to
whether the drug should be marketed
OTC in the United States under a
monograph system. The following
discussion focuses these issues on
limitations related to: (1) Where the
drug is marketed and its relevance to the
U.S. population; (2) the type of adverse
reporting system that exists in the
countries in which the drug has been
marketed and the nature of any adverse
event reports associated with the drug;
and (3) the nature of that marketing
experience, such as whether the drug
has been marketed by prescription,
OTC, or as a third class of drugs that can
be sold only by a pharmacist. This
marketing experience would also be
based on consistent active ingredients
and product formulations that do not
require critical manufacturing controls
and/or involve complex bioavailability
questions.

1. Where the Drug is Marketed

Because of the concerns discussed
above, one petition suggested that the
agency limit its consideration of OTC
marketing experience to the export
countries identified in section
802(b)(4)(A) of the act (21 U.S.C.
382(b)(4)(A)), as added by the Drug
Export Amendments Act of 1986 (Pub.
L. 99-960). Section 802(b)(4)(B) of the
1986 amendments listed four
requirements related to the approval of
drugs in foreign countries. These
requirements were similar to
requirements in the United States.
Congress declared that 21 countries met
these requirements and were listed in
section 802(b)(4)(A) of the act for
purposes of allowing them to receive for
general marketing the export of certain
unapproved new drugs from the United
States. In April 1996, Congress amended
section 802 of the act (Pub. L. 104-134)
to, among other things, add additional
countries to the list, allow the Secretary
of Health and Human Services to add
additional countries that meet certain
requirements described in new section
802(b)(1)(B) of the act (formerly section
802(b)(4)(A)), and allow the export of
certain unapproved drugs from the
United States to any country if the drug
complies with the laws of that country
and has valid marketing authorization
by the appropriate authority in one of
the listed countries, and certain other
conditions are met, as described in the
new sections 802(f) and 802(g).

Although the listed countries may
have similar statutory or regulatory
requirements to those of the United
States, other countries may also have

acceptable marketing and approval
processes. The agency requests specific
comment on whether OTC marketing
experience should be considered solely
from countries listed or designated
under the new section 802(b)(1) of the
act or whether experience that meets
certain broader criteria should be
considered.

2. Adverse Event Reporting

For the agency to rely on adverse
event information in assessing the safety
of the condition in OTC marketing and
use, the adverse event information
would have to be collected in a country
with a drug marketing approval process
and postmarketing surveillance system
that identifies serious and/or important
adverse events associated with the
condition’s use.

To assist in making the determination
regarding whether a condition has met
the requirements of marketing for a
material extent and for a material time,
the agency is considering requiring
submission of the following
information: (1) A description of each
country’s system for identifying adverse
events, especially those found in OTC
marketing experience, including method
of collection if applicable; (2) all serious
and important adverse event reports
from every country where the condition
has been or is currently marketed
(whether prescription or OTC); and (3)
a list of all countries in which the
condition has been withdrawn or in
which marketing has been restricted for
reasons related to safety or effectiveness,
or for any other reason, and a
description of these reasons.

The agency believes that prescription
as well as OTC adverse event reports for
the condition should be required to be
included in an eligibility data
submission because data on prescription
adverse events may provide useful
information for evaluating the safety of
the condition for U.S. OTC drug use.
The agency also believes that
information regarding adverse events
associated with other doses (higher or
lower) or different indications
associated with the condition marketed
as a prescription drug product would be
useful for determining the safety of the
condition for OTC use. This information
could result, for example, in different
labeling or a different dosing regimen or
could even suggest that the marketing of
the condition under an OTC drug
monograph would be inappropriate.

3. Nature of Marketing Experience

Because the criteria under
consideration are to determine
eligibility for consideration in the OTC
monograph review, FDA must consider
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whether marketing experience as a
prescription drug will be considered or
whether to limit the marketing
experience to OTC marketing
experience. FDA is considering limiting
eligibility to those conditions (as
defined previously) that: (1) Have been
marketed for direct OTC purchase by
consumers; and (2) are not limited to
prescription use in the United States.

Under existing procedures in 21 CFR
310.200, conditions may attain OTC
status in one of two ways:

a. As a new drug. A proposal may be
initiated by the Commissioner of Food
and Drugs if it is determined that agency
requirements are not necessary for the
protection of the public health, or by
any interested person through the filing
of a petition, NDA, or supplemental
NDA. A drug switched to OTC status
under these provisions remains a ‘“new
drug” unless it meets each of the
necessary conditions under section
201(p)(1) and (p)(2) of the act for a drug
not to be regarded as a new drug.

b. As a monograph drug. Through the
OTC drug monograph system by either:
(1) Recommendations made by an OTC
advisory review panel or committee, (2)
requests from interested parties (usually
in the form of a data submission), or (3)
initiated by the agency in an OTC drug
monograph.

When the OTC drug review began, it
was designed to address OTC marketing
conditions that were already on the
market in the United States. The agency
permitted the OTC advisory panels to
consider prescription to OTC switches
and recommend OTC use for
prescription drugs whose safety and
efficacy for OTC use they believed had
been demonstrated in the U.S.
population through prior marketing
experience.

Since the completion of the first
phase of the OTC drug review (i.e., the
OTC advisory review panels’
evaluations and publication of their
reports), the majority of drug
manufacturers have elected to pursue
switches from prescription to OTC
status under the new drug procedures.
The agency considers this mechanism
appropriate because the data provided
by an NDA, including adverse event
reports, manufacturing controls, and
bioavailability data where applicable,
provide useful information during the
transition from prescription to OTC
marketing status. In addition, the
mandatory reporting of adverse events
under an NDA is important to the
agency to monitor safe and effective
OTC use once a switch has occurred.

Currently, no adverse event reporting
requirements exist for drugs in the OTC
drug monograph system. In a future

issue of the Federal Register, the agency
intends to propose to establish an
adverse event reporting system for OTC
monograph drugs. However, at this
time, the agency believes that the
transition from prescription to OTC
status is best accomplished by first
requiring an OTC drug product to be
marketed under an NDA. After a switch
occurs under an NDA and sufficient
marketing experience is obtained or an
adverse event reporting system is in
place for OTC monograph drugs, FDA
would be willing to include switched
drugs in an OTC drug monograph. If and
when an adverse event reporting system
for OTC monograph drugs is
established, this system would better
support the use of OTC drug
monographs for future prescription to
OTC switches that do not require
critical manufacturing controls for safe
and effective use.

At this time, the agency does not
believe that the criteria for determining
material time and material extent
should apply to drugs marketed by
prescription in a foreign country but not
marketed in the United States. Some
drugs that are marketed by prescription
in a foreign country were considered for
approval in the United States but not
approved because FDA believed that
their safety and efficacy had not been
proven. Furthermore, the agency
believes that it is not appropriate for a
drug that has characteristics that have
been determined to require a
prescription in a foreign country to
enter directly into the OTC market in
the United States when the U.S.
population has no experience with the
drug either on a prescription or OTC
basis. The agency considers it essential
that any prescription drug have some
U.S. marketing experience before its
OTC marketing is permitted in this
country. Further, the agency believes
that the criteria being considered in this
document should not be applicable to
establish use to a material time and to
a material extent if the drug has no
direct-to-consumer OTC marketing
experience in any country.

OTC drugs whose marketing history
shows that they were marketed in the
United States without appropriate
authorization would not be eligible for
consideration in the OTC drug review
based on the new material time and
extent eligibility criteria. To treat such
drugs otherwise would reward those
who chose not to comply with the law.

These criteria would not apply to
sustained-release products, which
remain new drugs under 21 CFR 200.31
because of the difficulties associated
with developing a standardized
monograph that would cover the wide

variety of sustained release
formulations. These products almost
always involve complex bioavailability/
bioequivalence questions.

The agency recognizes that some of
the countries listed in 802(b)(1)(A) of
the act (e.g., Australia, Canada, New
Zealand, and the United Kingdom) have
a third class of OTC drug products that
can be sold only by a pharmacist. When
consumers purchase OTC drugs in this
class, there is intervention by a health
professional and an opportunity for
professional consultation. The agency
would not consider this type of OTC
marketing to be similar to the broad
OTC marketing in the United States,
where products are marketed in many
various outlets, often with no
opportunity for professional
consultation. The agency seeks specific
comment on whether marketing in a
foreign country as a third class of drugs
sold by a pharmacist should be
considered when evaluating whether a
drug has been marketed for a material
time and to a material extent.

B. Time Used (Material Time)

The agency is considering proposing
that this OTC marketing be for a
minimum of 5 years to satisfy the
material time requirements of the act. In
determining how many years should
constitute marketing for a material time,
the agency’s principal concern is that
the condition be marketed for a
sufficient time to detect serious and/or
important adverse events. The agency
believes that a minimum 5-year
timeframe should be required to provide
an appropriate margin of safety to
ensure that adverse event reporting is
sufficient to detect almost all types of
serious and/or important adverse events
if sufficient volume of sales and
postmarketing surveillance in this
timeframe can be documented (see
section Il. C. of this document).

If the condition has not been
marketed previously in the United
States, the agency believes that the
specific condition should be marketed
for this 5-year minimum time period in
a population demonstrated to be
representative of the U.S. population
(e.g., by race, gender, ethnicity, and
other pertinent factors) that would be
exposed to the OTC drug if it were
marketed in the United States under an
OTC drug monograph. Foreign
marketing exposure (i.e., diversity
within the user population) would have
to be described sufficiently to ensure
that the condition can be reasonably
extrapolated to the U.S. population. Any
cultural or geographic differences in the
way drugs are used in the foreign
country and in the United States would
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be required to be explained. The agency
seeks specific comment on how the
representation of the population could
be established.

C. Extent of Distribution (Material
Extent)

The agency believes that there should
be some flexibility when assessing the
extent of marketing for an OTC drug
product condition. Because the agency
intends to consider numerous factors in
determining whether the condition has
been marketed to a material extent, the
agency does not believe that this
determination should be based solely on
the sale of a certain established number
of dosage units, as one petition
suggested. The agency also believes that
the extent of the condition’s use should
be sufficient to detect serious and/or
important adverse events, including rare
events, to demonstrate a favorable
adverse event profile. The agency is
considering using the following factors
to evaluate whether the extent of use of
a condition is sufficient to detect serious
and/or important adverse events: (1)
Number of dosage units sold; (2)
number and types of adverse event
reports, and the requirements of the
reporting system; (3) risks and
consequences associated with the
therapeutic category and indication; (4)
use pattern (frequency: Occasional,
acute, chronic); (5) potential toxicity
(including dosage form and route of
administration); and (6) history of use
(i.e., use indications and exposures,
including their toxicities)

I11. Implementation

A. Two-Step Application Process

The agency is considering proposing
that sponsors first demonstrate that a
condition meets the basic eligibility
requirements of marketing to a material
extent and for a material time, in the
appropriate format, before the agency
accepts any data in support of the
condition’s general recognition of safety
and effectiveness. Upon evaluation of
the eligibility data, the agency would
notify the sponsor of its determination.
If the condition were found to be
eligible, the sponsor could then submit
its data to demonstrate safety and
effectiveness in accordance with part
330.

The agency believes that sponsors
should not incur unnecessary costs for
developing safety and effectiveness data
for a condition of use that may not meet
the basic eligibility requirements of
marketing to a material extent and for a
material time. In addition, the agency
does not want to expend scarce
resources evaluating safety and

effectiveness data for a condition if it
does not meet the basic eligibility
criteria.

The agency notes that the advisory
review panels mentioned in
§330.10(a)(1) no longer exist. Therefore,
safety and effectiveness data would be
reviewed on an individual basis, with
the assistance of the agency’s current
Nonprescription Drugs Advisory
Committee and other Drug Advisory
Committees when deemed appropriate.
If the agency determined that the data
were sufficient to establish that the
condition was generally recognized as
safe and effective, it would then propose
in the Federal Register to include the
condition in an appropriate OTC drug
monograph.

B. Compendial Monograph

FDA believes there is a need for
publicly available chemical standards to
ensure that all OTC drug products
contain ingredients that are chemically
equivalent to those described in an OTC
monograph. To ensure that OTC drugs
remain safe and effective for their
intended uses, the agency believes that
any ingredient included in an OTC drug
monograph should also be recognized in
an official compendium (e.g., the U.S.
Pharmacopeia) setting forth its
standards of identity, strength, quality,
and purity. On this basis, the agency is
considering proposing that no final
monograph be issued and no interim
marketing be allowed until there is an
official compendial monograph that is
consistent with the marketed
ingredients used to establish general
recognition of safety and effectiveness.

C. Marketing Policy

All new drugs and drugs marketed
under an OTC monograph must be
demonstrated to be safe and effective
before they may be marketed in the
United States. Although conditions
evaluated under the OTC drug review
were permitted to remain on the market
during the review process in view of
their long history of use in this country,
the agency believes that allowing the
marketing of a new condition before the
agency has evaluated its safety and
effectiveness would subject the public
to unnecessary risk. Therefore, the
agency is considering permitting a new
condition to be marketed only after the
Commissioner tentatively determines
that the condition is generally
recognized as safe and effective and
publishes this conclusion in the Federal
Register as a proposal for comment.
Marketing could only occur after the
comments are reviewed and an
appropriate notice allowing such
marketing is published in the Federal

Register or after inclusion of the
condition in the appropriate OTC drug
final monograph.

Any interim marketing that might be
allowed, pending issuance of a final
rule, would be subject to the risk that
the Commissioner could adopt a
different position in the final rule that
would require relabeling, recall, or other
regulatory action. The agency seeks
specific comment on this marketing

policy.
IV. Analysis of Impacts

The agency also seeks specific
comment regarding any substantial or
significant economic benefit or impact
that this rulemaking would have on
manufacturers or consumers of OTC
drug products. Comments regarding the
benefit or impact of this rulemaking on
such manufacturers or consumers
should be accompanied by appropriate
documentation. The agency will
evaluate any comments and supporting
data that are received and will assess
the economic impact of this rulemaking
in the preamble to the proposed rule.

V. Requests for Comments

Interested persons may, on or before
January 2, 1997 submit to the Dockets
Management Branch (address above)
written comments regarding this
advance notice of proposed rulemaking.
Three copies of all comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number
found in brackets in the heading of this
document and may be accompanied by
a supporting memorandum or brief.
Received comments may be seen in the
office above between 9 a.m. and 4 p.m.,
Monday through Friday.

V1. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p m., Monday
through Friday.

(1) Comment No. PDN2, Docket No. 77N—
0094, Dockets Management Branch.

(2) Letter from Thomas Scarlett, Associate
Chief Counsel for Enforcement, Bureau of
Drugs, FDA, to Harris O. Cutler, Richardson-
Merrell, Inc., September 23, 1977.

(3) Comment No. CP1, Docket No.
0038, Dockets Management Branch.

(4) Comment No. CP2, Docket No.
0038, Dockets Management Branch.

(5) Comment No. CP3, Docket No.
0038, Dockets Management Branch.

(6) Comment No. CP4, Docket No.
0038, Dockets Management Branch.

(7) Comment No. C105, Docket No. 78N—
0038, Dockets Management Branch.

(8) Comment No. CP1, Docket No. 81N—
0033, Dockets Management Branch.

78N—

78N—

78N-

78N—
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(9) Comment No. CP1, Docket No. 92P—
0309, Dockets Management Branch.

(10) Comment No. CP1, Docket No. 94P—
0215, Dockets Management Branch.

(11) Comment No. CP2, Docket No. 94P—
0215, Dockets Management Branch.

(12) Comment No. CP1, Docket No. 95P—
0145, Dockets Management Branch.

This advanced notice of proposed
rulemaking is issued under sections
201, 501, 502, 503, 505, 510, 701 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321, 351, 352, 353, 355, 360,
371) and under the authority of the
Commissioner of Food and Drugs.

Dated: September 26, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-25259 Filed 10-2-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[SPATS No. IL-095-FOR]

lllinois Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; withdrawal of
proposed amendment.

SUMMARY: OSM is announcing the
withdrawal of a proposed amendment to
the Illinois regulatory program
(hereinafter the “Illinois program’’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment concerned
addition of a definition for the term
“Generally accepted accounting
principles’ to title 62 of the Illinois
Administrative Code (IAC) regulations
pertaining to self-bonding. Illinois is
withdrawing the amendment at its own
initiative.

FOR FURTHER INFORMATION CONTACT:
Roger W. Calhoun, Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION: By letter
dated July 16, 1996 (Administrative
Record No. IL-1804), lllinois submitted
a proposed amendment to its program
pursuant to SMCRA. The amendment
concerned addition of a definition for
the term “Generally accepted
accounting principles” at 62 IAC
1800.23(a). Hllinois submitted the
proposed amendment at its own
initiative.

On July 30, 1996, OSM announced
receipt of and solicited public comment
on the proposed amendment in the
Federal Register (61 FR 39612). The
public comment period ended on
August 29, 1996.

On September 20, 1996
(Administrative Record No. IL-1811),
Illinois requested that the proposed
amendment be withdrawn. Illinois has
decided not to add this definition to its
regulations at this time. Therefore, the
proposed amendment announced in the
July 30, 1996, Federal Register is
withdrawn.

List of Subjects in 30 CFR Part 913
Intergovernmental relations, Surface
mining, Underground mining.
Dated: September 25, 1996.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 96-25340 Filed 10-2-96; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CO-001-002; CO-001-003 and CO-001—-
004; FRL-5628-8]

Clean Air Act Approval and
Promulgation of PMyo Implementation
Plan for Denver, CO, and the Denver
Mobile Source Emissions Budgets for
PM1o and NOx

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA proposes approval of the
state implementation plan (SIP) revision
submitted by Colorado on March 30,
1995, to achieve attainment of the
National Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PMg) in
the Denver area, including: Control
measures; technical analysis (e.g.,
emission inventory, and attainment) and
other Clean Air Act (Act) SIP
requirements. The SIP revision was
submitted to satisfy certain Federal
requirements for an approvable
moderate nonattainment area PM1o SIP
for Denver and, among other things,
contains enforceable control measures.
EPA also proposes to approve the
PM3i0 and NOx mobile source emissions
budgets for Denver that were submitted
by the Governor on July 18, 1995 and
April 22, 1996, respectively.
DATES: Comments on the actions
proposed in this document must be

received in writing by December 2,
1996.

ADDRESSES: Comments should be
addressed to: Richard R. Long, Director,
Air Program (8P2-A), Environmental
Protection Agency, Region VIII, 999
18th Street, Suite 500, Denver, Colorado
80202-2466. Label the comments as
comments addressing the Denver PMio,
PMjo emissions budget or NOx
emissions budget SIPs.

Copies of the State’s submittals and
other information are available for
inspection during normal business
hours at the following locations:
Environmental Protection Agency,
Region VIII, Air Program, 999 18th
Street, Denver, Colorado 80202—-2466;
and Colorado Air Pollution Control
Division, 4300 Cherry Creek Dr. South,
Denver, Colorado 80222-1530.

FOR FURTHER INFORMATION CONTACT:
Callie Videtich, Air Program, EPA
Region VIII, 999 18th Street, Suite 500,
Denver, Colorado 80220-2405 or by
phone at (303) 312-6434.

SUPPLEMENTARY INFORMATION:
l. Background

The Denver, Colorado area was
designated nonattainment for PM4o and
classified as moderate under sections
107(d)(4)(B) and 188(a) of the Act, upon
enactment of the Clean Air Act
Amendments of 1990.1 See 56 FR 56694
(Nov. 6, 1991); and 40 CFR 81.306
(specifying PMio nonattainment
designation for the Denver metropolitan
area). The air quality planning
requirements for moderate PM1o
nonattainment areas are set out in Part
D, Subparts 1 and 4, of Title | of the
Act.2

The EPA has issued a ‘““‘General
Preamble’ describing EPA’s preliminary
views on how EPA intends to review
SIPs and SIP revisions submitted under
Title | of the Act, including those State
submittals containing moderate PMio
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion

1The 1990 Amendments to the Clean Air Act
made significant changes to the Act. See Pub. L.
101-549, 104 Stat. 2399. References herein are to
the Clean Air Act, as amended (‘“‘the Act”). The
Clean Air Act is codified, as amended, in the U.S.
Code at 42 U.S.C. 7401, et seq.

2Subpart 1 contains provisions applicable to
nonattainment areas generally and Subpart 4
contains provisions specifically applicable to PMo
nonattainment areas. At times, Subpart 1 and
Subpart 4 overlap or conflict. EPA has attempted to
clarify the relationship among these provisions in
the “General Preamble’ and, as appropriate, in
today’s notice and supporting information.
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of the interpretations of Title | advanced
in this proposal and the supporting
rationale. In this rulemaking action on
the Colorado moderate PMjq SIP for the
Denver nonattainment area, EPA is
applying its interpretations considering
the specific factual issues presented.

Those States containing initial
moderate PM1p nonattainment areas
(those areas designated nonattainment
under section 107(d)(4)(B) of the Act)
were required to submit, among other
things, the following plan provisions by
November 15, 1991:

1. Provisions to assure that reasonably
available control measures (RACM)
(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a
minimum, of reasonably available
control technology (RACT)) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994, or a demonstration
that attainment by that date is
impracticable;

3. Quantitative milestones which are
to be achieved every 3 years and which
demonstrate reasonable further progress
(RFP) toward attainment by December
31, 1994; and

4. Provisions to assure that the control
requirements applicable to major
stationary sources of PMjg also apply to
major stationary sources of PMio
precursors except where the
Administrator determines that such
sources do not contribute significantly
to PMyo levels which exceed the
NAAQS in the area. See sections 172(c),
188, and 189 of the Act.

Some provisions were due at a later
date. States with initial moderate PM1o
nonattainment areas were required to
submit a new source review (NSR)
permit program for the construction and
operation of new and modified major
stationary sources of PMo by June 30,
1992 (see section 189(a)). On January 14,
1993, the State submitted regulation
revisions for the construction of new
and modified major stationary sources.
On August 18, 1994, EPA partially
approved the State’s NSR program for
the Denver PMjo nonattainment area
because the State had not yet submitted
NSR provisions for sources of PMio
precursors (i.e., NOx and SOy) in the
Denver area (see 59 FR 42300). On
August 25, 1994, Colorado submitted
additional NSR provisions for precursor
emissions. EPA will be acting on that
SIP submittal in a separate notice.

States were also required to submit
contingency measures for PMiq

moderate nonattainment areas by
November 15, 1993. The contingency
measures for the Denver PMjg
nonattainment area were initially
submitted by the Governor on December
9, 1993. However, those measures were
later incorporated into the revised
March 30, 1995 PM1o SIP. Therefore, the
State developed new contingency
measures, and on November 17, 1995,
the Governor submitted those measures
to EPA. EPA is taking action on the
contingency measures SIP submittal in
a separate rulemaking action.

On June 7, 1993, the Governor
submitted a SIP for Denver to EPA
which was intended to satisfy those
elements due November 15, 1991. On
December 20, 1993, EPA proposed to
conditionally approve that SIP and also
proposed to approve the SIP’s control
measures for their limited purpose of
strengthening the Colorado SIP (58 FR
66326). On July 25, 1994, EPA granted
limited approval of the control measures
for the limited purpose of strengthening
the SIP (59 FR 37698).

During review of the technical
information supporting the June 1993
SIP, EPA examined information which
raised concern about the accuracy of the
SIP’s attainment demonstration. The
SIP’s technical support documentation
suggested that the contribution from
PMio “precursors” (i.e., nitrogen oxides
and sulfur dioxides) in the base year
winter season may have been
underestimated. Since the attainment
demonstration provided with that SIP
predicted a value of 149.9 ug/m3 over 24
hours, virtually any increase in
precursor PMjg levels would result in
predicted violations of the 24-hour
standard.

In the December 20, 1993, proposed
rulemaking action, EPA requested
public comment on it’s proposal to grant
conditional approval of the SIP in light
of the precursor issue. EPA reviewed the
information submitted during the public
comment period and concluded that
precursors were underestimated by 5.4
pg/m3. Based upon this finding, EPA
delayed taking final action on the
proposed conditional approval to allow
the State an opportunity to develop
additional controls to offset this
increase. On March 30, 1995, the
Governor submitted a SIP revision
intended to provide controls to offset
the increase in precursor emissions and
provide credible attainment and
maintenance demonstrations. On July
18, 1995, and April 22, 1996 the
Governor submitted additional revisions
to the SIP which establish mobile source
emissions budgets for PM1p and NOx.
The conformity rule provides that these
budgets establish a cap on motor

vehicle-related emissions which cannot
be exceeded by the predicted
transportation system emissions in the
future unless the cap is amended by the
State and approved by EPA as a SIP
revision and attainment and
maintenance of the standard can be
demonstrated.

Section 110(k) of the Act sets out
provisions governing EPA’s review of
SIP submittals (see 57 FR 13565-13566).
EPA is taking three actions with this
document.

1. EPA is proposing to approve the
revised Denver PMjo SIP, as adopted by
the Colorado Air Quality Control
Commission (AQCC) October 20, 1994
with an amendment on December 15,
1994, and submitted by the Governor of
Colorado on March 30, 1995. This
submittal contains, among other things,
several control measures, regulation and
permit revisions and attainment and
three-year maintenance demonstrations.
The State’s submittal demonstrates
attainment of the PM;0 NAAQS by
December 31, 1994 3, with continued
maintenance of the standard through
December 31, 1997.

2. EPA is proposing to approve the
Denver PMjo mobile source emissions
budget contained in the SIP revision
adopted by the AQCC on February 16,
1995, and submitted by the Governor on
July 18, 1995.

3. EPA is proposing to approve the
Denver NOx mobile source emissions
budget adopted by the AQCC on June
15, 1995, and submitted by the
Governor on April 22, 1996.

I1. This Action

A. Analysis of March 30, 1995 Denver
PM3io SIP Submission

1. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) of the Act provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public

3The Clean Air Act calls for attainment as
expeditiously as practicable but no later than
December 31, 1994. Section 188(c)(1). The State’s
submittal sometimes refers to December 31, 1994 as
the attainment date and at other times implies 1995
as the attainment date. EPA interprets that when the
State refers to attainment by 1995 it means
attainment by January 1, 1995. EPA is proposing to
approve the State’s demonstration on the basis of
the de minimis differential between the two dates
and the fact that, at times, the State refers to the
attainment date as December 31, 1994. The State
should promptly inform EPA if EPA has in any
manner misinterpreted the date by which the State
is projecting attainment in the Denver Metropolitan
nonattainment area.
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hearing.4 Section 110(l) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing. The EPA also must
determine whether a submittal is
complete and therefore warrants further
EPA review and action (see section
110(k)(1) and 57 FR 13565). EPA’s
completeness criteria for SIP submittals
are set out at 40 CFR Part 51, Appendix
V. EPA attempts to make completeness
determinations within 60 days of
receiving a submission. However, a
submittal is deemed complete by
operation of law if a completeness
determination is not made by EPA six
months after receipt of the submission.
After providing reasonable notice, the
AQCC held a public hearing on October
20, 1994, to entertain public comment
on the implementation plan for Denver.
The plan was adopted following the
public hearing. The plan was further
amended after a properly noticed public
hearing of the AQCC on December 15,
1994. On March 30, 1995, the Governor
signed and submitted the SIP revision to
EPA. The SIP was deemed complete by
operation of law six months following
submission of the plan by the Governor.

2. Accurate Emissions Inventory

Section 172(c)(3) of the Act requires
that nonattainment plan provisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area.> The emissions
inventory also should include a
comprehensive, accurate, and current
inventory of allowable emissions in the
area (see, e.g., section 110(a)(2)(K)).
Because the submission of such
inventories is a necessary adjunct of an
area’s attainment demonstration (or
demonstration that the area cannot
practicably attain), the emissions
inventories must be received with the
SIP revision containing the
demonstration (see 57 FR 13539).

Colorado submitted an emissions
inventory for base year 1989 (based on
actual emissions) and an emissions
inventory for attainment year 19956
(based on allowable emissions). The
winter 1989 and 1995 inventories are
intended to represent all sources of
primary PMio, as well as all sources of
the PMq precursors (nitrogen oxides

4In addition, section 172(c)(7) of the Act requires
that plan provisions for nonattainment areas meet
the applicable provisions of section 110(a)(2).

5The EPA issued guidance on PM-10 emissions
inventories prior to the enactment of the Clean Air
Act Amendments in the form of the 1987 PM-10
SIP Development Guideline.

6See footnote 3.

and sulfur dioxide (NOx and SOy)). The
precursor emissions are important
because filter analyses performed in
conjunction with chemical mass balance
modeling indicated that a significant
portion (35%) of the PM1o monitored
consisted of secondary ammonium
sulfate and nitrate.

The wintertime 1989 base year
inventory identified re-entrained road
dust (44%), wood burning (18%) and
street sanding (8.5%) as the principal
contributors to primary PMio. Other
primary PMjo sources include unpaved
road dust contributing 12.5% and point
sources contributing 4% of the total
primary PMjg inventory.

The secondary emissions, 35% of
total PM1o, are divided between NOx
and SO.. For wintertime 1989 base year
NOx, stationary sources contribute 40%
of the total NOx emissions with vehicle
exhaust at 41% and natural gas from
residential and commercial usages at
11%. The prime sources of SO, include
stationary sources with 92% of the total
SO, emissions and vehicle exhaust with
5%.

The wintertime 1995 attainment year
inventory identified re-entrained road
dust (47%), wood burning (6%) and
street sanding (7%b) as the principal
contributors to primary PMio. Other
primary PM1o sources include unpaved
road dust contributing 12% and point
sources contributing 9% of the total
primary PMsp inventory.

The secondary emissions, 35% of
total PM1o, are divided between NOx
and SO.. For the wintertime 1995
attainment year NOx, stationary sources
contribute 44% of the total NOx
emissions with vehicle exhaust at 38%
and natural gas from residential and
commercial usages at 10%. The prime
sources of SO, include stationary
sources with 97% of the total SO»
emissions and vehicle exhaust with 1%.

EPA is proposing to approve the
emissions inventory because it is
accurate and comprehensive, and
provides a sufficient basis for
determining the adequacy of the
attainment demonstration for the
Denver area consistent with the
requirements of sections 172(c)(3) and
110(a)(2)(K) of the act. For further
details see the Technical Support
Document (TSD) prepared for this
action which is available for public
review at the address indicated at the
beginning of this notice.

3. RACM (Including RACT)

As noted, initial moderate PM1o
nonattainment areas must submit
provisions to assure that RACM
(including RACT) are implemented no
later than December 10, 1993 (see

sections 172(c)(1) and 189(a)(1)(C)). The
General Preamble contains a detailed
discussion of EPA’s interpretation of
RACM (including RACT) (see 57 FR
13539-13545 and 13560-13561).

On July 25, 1994, EPA took final
rulemaking action to approve controls
found in the June 7, 1993 Denver PM1o
SIP submittal. That action approved
controls for their limited ability to
strengthen the SIP under sections
110(k)(3) and 301(a) of the Act. In that
rulemaking action, EPA found that the
control measures appeared to satisfy the
specific requirements to implement
RACM/RACT. However, due to the
State’s need to fulfill a commitment to
revise two stationary source permits and
due to the question of whether the
attainment demonstration was
reasonable in light of questions
regarding precursor contributions to the
attainment demonstration, EPA did not
take definitive action to find that the
measures met the RACM/RACT
requirements. Following the June 1993
submittal, the State fulfilled the
commitment, and EPA determined that
the precursor contribution to the PM1o
levels was underestimated.

The March 30, 1995 SIP submittal
contains an evaluation of the emissions
reduction programs found in the June
1993 submittal, and enhancements to
those programs needed to demonstrate
attainment and maintenance. These
enhancements were needed due to the
underestimation of the precursor
contribution in the June 1993
demonstration. EPA is now able to make
RACM/RACT determinations for the
control programs contained in the
March 1995 SIP submittal.

The March 30, 1995 SIP revision
identifies four source categories as
major contributors to the PMjo
nonattainment problem in Denver. The
following Table identifies the source
categories and their respective control
measures implemented across the
nonattainment area, as well as measures
exclusive to the Central Business
District (CBD). Generally, the CBD is
where exceedances of the standard have
occurred and, therefore, is an important
focus for the implementation of some of
the control measures.

When comparing the 1989 base year
actual emissions inventory to the 1995
attainment year allowable emissions
inventory for the entire nonattainment
area there is actually an increase in
PMjio emissions. This is due to the fact
that the suburban area of Denver has
grown over the past several years.
Nevertheless, the State demonstrates
timely attainment area-wide even with
these emissions increases.
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To show timely attainment of the
standard, woodburning controls, street
sanding/sweeping controls and
reductions in stationary source
emissions had to be developed. As a

result of these controls, as well as the
other control strategies (described
further in the TSD), the CBD shows a
total 9.45% reduction (269.7 tons/year)
from base year 1989 (actuals) to the

DENVER PM1g SIP CONTROL STRATEGIES

1995 attainment year (allowables), and
demonstrates timely attainment of the
standard.

Source category

Control strategy

Residential Wood Burning (Area-wide controls) ....

Street Sanding and Sweeping of Paved Streets

(Area-wide and CBD controls).

Stationary Sources (Area-wide controls)

Mobile Sources (Area-wide controls) .................

proach.

3
4. New stove/fireplace insert certification.
5
1

. Local management plans.

. Emission limits at Purina Mills.
. Emission limits at Electron Corporation.

wWN

plants.

. Emission limits at Conoco Refining.
. Restrictions on oil use.

. Urban bus particulate standards.
. Diesel fuel sulfur limits.

. Regulation #11 Enhanced I/M.

. Regulation #12 Diesel I/M.

. Regulation #13 Oxy Fuels.

. MAC light rail line.

OCO~NOOUAWNREOO A

. CommuterCheck program.
10. ECOPass.
11. CU Student bus pass.

. Prohibit resale of used, uncertified stoves.
. Material specifications for street sanding material.

. High pollution day wood burning restriction program and revisions.
. Requirements that new or remodeled construction use a new cleaner wood burning ap-

. Voluntary conversion program from existing wood burning to cleaner burning technology.

2

3. Enhanced street sanding and sweeping in Central Denver and the 1-25 Corridor.

4. City/County of Denver and CDOT reduce amount of street sanding material in the Denver
CBD and central Denver by 50% from base year 1989.

. Regulation limits for precursor emissions at Cherokee, Arapahoe and Valmont power

. Emission limits for NOx and SO, at Coors Glass and Coors Brewery.”

. Light duty vehicle, light duty truck NOx standards.

. Express bus service from Denver to new Denver International Airport.

7Emission limits for Coors Glass increase, while the limits for Coors Brewery decrease. While EPA believes these revisions to the emissions
limits are acceptable for meeting RACM/RACT requirements, EPA’s proposed action herein regarding these limits does not in any manner relieve
these companies of the obligation to comply with any nonattainment NSR permitting requirements that might apply to such changes in emissions

limits.

A more detailed discussion of the
individual source contributions and
their associated control measures
(including available control technology)
can be found in the TSD. EPA has
reviewed the State’s documentation and
proposes to conclude that it adequately
justifies the control measures that will
be implemented. Therefore, by this
document, EPA is proposing to approve
the Denver PMyo plan submitted by the
Governor on March 30, 1995, as meeting
the RACM (including RACT)
requirement.

4, Demonstration

As noted, the initial moderate PM1o
nonattainment areas must submit a
demonstration (including air quality
modeling) showing that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994 (see section
189(a)(1)(B) of the Act). Alternatively,
the State must show that attainment by

December 31, 1994, is impracticable.
Colorado conducted an attainment
demonstration using dispersion
modeling for primary PMj0 and
proportional rollback modeling analysis
for secondary particulate concentrations
for the Denver area. This demonstration
indicates that the NAAQS for PMio will
be attained in Denver by December 31,
1994, at a modeled concentration of
147.8 pg/m3 and will be maintained in
future years. The 24-hour PM1o NAAQS
is 150 pg/ms3, and the standard is
attained when the expected number of
days per calendar year with a 24-hour
average concentration above 150 pug/ms3
is equal to or less than one (see 40 CFR
50.6).

There have never been exceedances of
the annual average PMo standard in the
Denver metro area; therefore, an
attainment analysis of the annual
standard was not performed. Finally,
EPA believes that the controls adopted
to protect the 24-hour standard are

sufficient to maintain the annual
standard. The control strategy used to
achieve the 24-hour standard is
summarized in the section above titled
“RACM (including RACT).” For a more
detailed description of the attainment
demonstration and the control strategy,
see the TSD accompanying this
document.

5. PM4g Precursors

The control requirements which are
applicable to major stationary sources of
PM o, also apply to major stationary
sources of PM3o precursors unless EPA
determines such sources do not
contribute significantly to PMg levels in
excess of the NAAQS in that area (see
section 189(e) of the Act). The General
Preamble contains guidance addressing
how EPA intends to implement section
189(e) (57 FR 13539-13540 and 13541—
13542).

An analysis of air quality and
emissions data for the Denver
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nonattainment area demonstrates that
exceedances of the PM1o NAAQS are
attributable both to direct particulate
matter emissions from wood burning,
street sanding/sweeping, mobile
sources, and stationary sources, and to
mobile and stationary source precursor
emissions. Further, the dispersion and
chemical mass balance modeling for
base year 1989 identified precursor
emissions of NOx and SO as
contributing 35% to the ambient PMo
concentration. Consequently, major
stationary sources of these precursors
are required to comply with all control
requirements of the PM1o nonattainment
area plan which apply to major
stationary sources of PMyg (i.e, RACT for
moderate areas and NSR permitting
control requirements).

As indicated above, EPA proposes to
approve the State’s submittal as meeting
RACM (including RACT). EPA’s
proposed approval of RACT extends to
those control requirements applicable to
the major stationary sources of PMig
precursors. Specifically, EPA proposes
to find that the emission limits and
restrictions on oil use are reasonable
and approvable because they provide for
timely attainment of the PM10 NAAQS.
Additionally, these measures will help
ensure maintenance of the NAAQS.

On August 25, 1994, Colorado
submitted NSR provisions for
precursors in the Denver nonattainment
area. EPA is acting on that SIP submittal
in a separate notice. Further discussion
of the data and analyses addressing the
contribution of precursor sources in this
area is contained in the TSD
accompanying this document.

6. Quantitative Milestones and
Reasonable Further Progress (RFP)

The PMjp nonattainment area plan
revisions demonstrating attainment
must contain quantitative milestones
which are to be achieved every three
years until the area is redesignated
attainment and which demonstrate RFP
toward attainment by December 31,
1994 (see sections 171(1) and 189(c) of
the Act). RFP is defined in section
171(1) as such annual incremental
reductions in emissions of the relevant
air pollutant as are required by Part D
or may reasonably be required by the
Administrator for the purpose of
ensuring attainment of the applicable
NAAQS by the applicable date.

In considering the quantitative
milestones and RFP provisions for this
initial moderate area, EPA has reviewed
the attainment demonstration for the
area to determine the nature of any
milestones necessary to ensure timely
attainment and whether annual
incremental reductions should be

required in order to ensure attainment
of the PM1o NAAQS by December 31,
1994 (see section 171(1) of the Act). EPA
is proposing to approve the PMjq SIP for
the Denver nonattainment area as
demonstrating attainment by December
31, 1994. EPA is also proposing to
approve the submittal as satisfying the
initial quantitative milestone
requirement @ and proposes to find that
the emissions reductions projected meet
RFP.

Further, the State has demonstrated
that continued maintenance of the
standard will be achieved through
implementation of the control measures
found in the SIP. The State’s roll-
forward analysis indicated that the
highest predicted concentration is 149.9
pg/m3. Concentrations over 150 pg/m3
violate the NAAQS.

The assurance that the initial
milestone and reasonable further
progress will be achieved is based upon
the State implementing the particular
control measures contained in the SIP
which are addressed in section Il. A. 3.
“RACM (including RACT)” of this
document. Consequently, EPA is
approving these control measures as
meeting RACM (including RACT) and
thus is also proposing to approve the
SIP as meeting the initial milestone and
reasonable further progress
requirements.

7. Enforceability Issues

All measures and other elements in
the SIP must be enforceable by the State
and EPA (see sections 172(c)(6) and
110(a)(2)(A) of the Act and 57 FR
13556). The EPA criteria addressing the
enforceability of SIPs and SIP revisions
were stated in a September 23, 1987
memorandum (with attachments) signed
by J. Craig Potter, Assistant
Administrator for Air and Radiation, et
al. (see 57 FR 13541). Nonattainment
area plan provisions must also contain
a program that provides for enforcement
of the control measures and other
elements in the SIP (see section
110(a)(2)(C) of the Act).

The State of Colorado has a program
that will ensure that the measures
contained in the SIP are adequately
enforced. In addition to the specific
authority cited under descriptions of the
control measures, the State’s Attorney
General has provided an opinion citing
the authorities contained in the
Colorado Air Pollution Prevention and

8The emissions reduction progress made prior to
the attainment date of December 31, 1994 (only 46
days beyond the November 15, 1994 milestone date)
will satisfy the first milestone requirement (57 FR
13539). The de minimis timing differential makes
it administratively impracticable to require separate
milestone and attainment demonstrations.

Control Act which provide the State
with the authority to enforce state air
regulations against local entities, and
enforce local air pollution requirements
when local entities fail to do so. This is
consistent with section 110(a)(2)(E) of
the Act.

The Air Pollution Control Division
(APCD) has the authority to implement
and enforce all emission limitations and
control measures adopted by the AQCC,
as provided for in C.R.S. 25-7-111. In
addition, C.R.S. 25—-7-115 provides that
the APCD shall enforce compliance with
the emission control regulations of the
AQCC, the requirements of the SIP, and
the requirements of any permit. Civil
penalties of up to $15,000 per day per
violation are provided for in C.R.S. 25—
7-122 for any person in violation of
these requirements, and criminal
penalties are provided for in C.R.S. 25—
7-122.1. Thus, the APCD has adequate
enforcement capabilities to ensure
compliance with the Denver PM;o SIP
and the State-wide regulations.

The particular control measures
contained in the SIP apply to the types
of activities identified earlier and in the
following discussion, including:
residential wood burning; street
sanding/sweeping; mobile sources; and
reductions of emissions from stationary
sources. As explained in the following
discussion, the control measures are
enforceable. Accordingly, EPA is
proposing to approve the control
measures. The TSD contains further
information about enforceability
requirements, including a discussion of
the personnel and funding intended to
support effective implementation of the
control measures.

a. Residential Wood Burning Controls.
1. High Pollution Day Wood Burning
Restrictions: Regulation No. 4 requires
the APCD to implement and enforce
wood burning restrictions in areas
which did not have local enforceable
ordinances before January 1, 1990. To
ensure proper enforcement, the APCD
contracts with local health departments
to execute the enforcement provisions of
the Regulation. In communities where
local ordinances regulating wood
burning were in place prior to January
1, 1990, the local government is
responsible for enforcement of its
ordinance, including issuing fines,
penalties, warnings, and conducting
inspections. (Local ordinances cover
approximately 85% of the Denver metro
area.) The State has authority to enforce
local ordinances in place prior to
January 1, 1990, if local governments
fail to do so.

2. Clean Wood Burning Technology
for New or Remodeled Construction:
Beginning on January 1, 1993, state law
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requires that new or remodeled
fireplaces in new or remodeled
structures must be gas appliances,
electric devices, or low emissions
fireplace inserts meeting the EPA Phase
Il New Source Performance Standard
(NSPS) or State adopted Phase Il
requirements. (EPA’s Phase Il and
Colorado’s Phase |1l requirements are
equivalent.) Under the law, the fireplace
restrictions must be adopted as building
code revisions by each local government
and be enforced through the normal
code enforcement programs of each
community. This requirement became
effective on January 1, 1993.

3. Encourage Conversion of Existing
Wood Burning Units to Cleaner Burning
Technology: Legislation passed in 1992,
required that the lead air quality
planning organization (the Regional Air
Quality Council) develop and
implement a financial incentive
program to provide subsidies toward the
purchase of new cleaner technologies.
Additionally, retailers must report the
number of purchases of certified stoves
or inserts, and gas or electric fireplaces
to the Colorado Department of Revenue
and submit a $1 fee for each
certification of conversion. Under the
program, the Department of Revenue is
responsible for tracking conversions to
cleaner technologies, reported by
retailers, and reporting the status of the
conversion program to the AQCC.

4. New Stove and Fireplace Insert
Certification: State law prohibits the
resale and/or installation of any
uncertified wood burning device in the
metro Denver area after January 1, 1993.
The law is enforced through the
building code provisions of the various
local governments within the Denver
area.

b. Street Sanding and Cleaning
Controls. 1. Material Specifications for
Street Sanding Material: Regulation No.
16 sets specifications for fines and
durability of new and recycled sanding
materials, and requires that sand
providers and users conduct testing and
report the quality of sanding materials
and amounts used during the winter
season to the APCD. The Regulation is
enforced through authority provided to
the State by statute.

2. Local Management Plans:
Regulation No. 16 requires State and
local agencies that apply street sand to
develop and submit a plan for reducing
their use of sand by 20% from 1989 base
year levels. The agencies are required to
adopt ordinances or resolutions to
support the plans, to submit the plans
by September 30, 1993, and to
implement the plans by November 1,
1993. The agencies are also required to
submit annual reports to the APCD

documenting the reductions in sand use
achieved through implementation of the
plans. The Regulation is enforced
through authority provided to the State
by statute.

3. Further Enhancements to Street
Sanding and Sweeping Practices in the
Denver CBD and Central Denver Area:
Regulation No. 16 also requires that the
City and County of Denver reduce the
amount of street sanding material
applied to all regional arterials,
principal arterials and main arterials
within the Denver CBD by a total of 50
percent from 1989 base sanding
amounts for these roadways. The
revision also requires that the Colorado
Department of Transportation (CDOT)
increase its reduction in applied street
sanding material from 20 percent to an
equivalent 50 percent on state-
maintained freeways and ramps within
the Denver CBD. CDOT and the City/
County are allowed to implement an
alternative plan to achieve an equivalent
reduction through increased sweeping
and use of alternative deicers and/or
sanding material, subject to review and
approval by APCD. EPA will review and
concur by letter on the alternative plans
prior to APCD approval. EPA will not
consider such plans valid absent EPA
concurrence. The Regulation is enforced
through authority provided to the State
by statute.

c. Mobile Source Emission Reduction
Measures. The SIP contains a variety of
mobile source control measures
included in the 1990 Clean Air Act
Amendments in addition to the street
sanding and sweeping controls. These
mobile source measures include the
new light-duty vehicle, light-duty truck
NOx standards, urban bus particulate
standards, and diesel fuel sulfur
limitations. Particulate emission
reductions are also incorporated for
three existing State programs, the
enhanced inspection and maintenance
program, the diesel inspection and
maintenance program, and the
oxygenated fuels program (Regulations
11, 12 and 13). These programs were
developed independently from the PMio
SIP but are included because of their
particulate matter reduction benefit. The
Act-required programs are enforced by
the federal government while the State
regulations are enforced by the APCD.

The SIP also includes a number of
transportation control measures to slow
growth in vehicle miles traveled. These
are not measures that were developed
specifically for the SIP, but measures
that are already planned or underway in
the Denver area and accounted for in the
mobile source modeling for the
attainment year. These measures are
assumed to be implemented by 1995

and have been included in the
transportation modeling supporting the
attainment and maintenance
demonstrations. The Regional
Transportation District (RTD) is
implementing these measures through
its Transit Development Plan which has
been adopted by the RTD Board of
Directors.

The measures for which the SIP takes
credit within the transportation
modeling include the MAC Light Rail
Line and additional express bus service
to the new Denver International Airport.
Also, several programs aimed at
attracting new ridership are being
implemented. These new programs
include the CommuterCheck program,
ECOPass, and the CU Student Pass
Program. Through the implementation
of these and other marketing programs,
transit ridership is expected to increase
by 20% between 1989 and 1995. A
complete description of the measures
included in the SIP is found in section
VIII of the SIP.

The Act requires that all federally
funded transportation measures be
included in a conforming Regional
Transportation Plan and Transportation
Improvement Program (TIP). Because
the implementation of these measures
must conform to the SIP, any changes to
the federally funded measures included
in the attainment demonstration must
go through a conformity analysis before
they can be implemented. The existing
TIP has been found to conform with the
SIP.

d. Stationary Source Measures. To
control emissions from stationary
sources, APCD enforces both permit
limitations and regulations through
authority provided under State statute.
See the discussion under section 11.D.
contained in the TSD for more
information on the permit and
regulation revisions at stationary
sources.

Rules and controls relating to
woodburning, street sanding/cleaning,
mobile sources, and stationary sources
are in effect now. Colorado has a
program that will ensure that the
measures contained in the Denver PM1g
SIP are adequately enforced. EPA
proposes to find that the air
enforcement program is adequate. The
TSD contains further information on
enforceability responsibilities,
requirements, and a discussion of the
personnel and funding intended to
support effective implementation of the
control measures.

8. Contingency Measures

As provided in section 172(c)(9) of the
Act, all moderate nonattainment area
SIPs that demonstrate attainment must
include contingency measures (see
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generally 57 FR 13510-13512 and
13543-13544). These measures must be
submitted by November 15, 1993, for
the initial moderate nonattainment
areas. Contingency measures should
consist of other available measures that
are not part of the area’s control
strategy. These measures must take
effect without further action by the State
or EPA, upon a determination by EPA
that the area has failed to make RFP or
attain the PM1o NAAQS by the
applicable statutory deadline. Colorado
chose to submit the contingency
measures separately from the PMo SIP
requirements addressed in this
document. The contingency measures
for the Denver PMjo nonattainment area
were initially submitted by the
Governor on December 9, 1993.
However, those measures were later
incorporated into the revised March 30,
1995 PMo SIP. Therefore, the State
developed new contingency measures,
and on November 17, 1995, the
Governor submitted those measures to
EPA. EPA is taking action on the
contingency measures SIP submittal in
a separate rulemaking action.

B. Denver PM;0 Emissions Budget

On February 16, 1995, the AQCC
adopted the Denver PM1o mobile source
emissions budget into the Colorado
“Ambient Air Quality Standards”
following a properly noticed public
hearing. On July 18, 1995, the Governor
submitted a SIP revising certain
Chapters of the Denver PMjg SIP
submitted on March 30, 1995, to include
the Denver PM;o mobile source
emissions budget.

The EPA must determine whether a
submittal is complete and therefore
warrants further EPA review and action
(see section 110(k)(1) and 57 FR 13565
and EPA’s completeness criteria for SIP
submittals set out at 40 CFR Part 51,
Appendix V). EPA did not make its
completeness determination within six
months of receiving the submission.
Thus, the submittal was deemed
complete by operation of law.

The Denver mobile source PM1o
emissions budgets are being used to
assess the conformity of transportation
plans, transportation improvements
programs, and where appropriate,
federally funded projects for the
applicable periods indicated. The
Denver PM;o mobile source emissions
budget was set for 1995 (41.2 tons/day),
1996-1997 (44 tons/day), 1998—2005 (54
tons/day) and 2006 and beyond (60
tons/day). (The State was able to
demonstrate attainment and
maintenance of the PM;o standard using
the 1995 and 1996-1997 PM;0 mobile
source emissions budgets.) The State

adopted the PM1g revisions to the
Ambient Air Standards Emissions
Budget to make them state enforceable.
EPA is proposing that the PM1q
emissions budgets are approvable. (See
the TSD prepared for this action for
more information.)

C. Denver NOx Emissions Budget

On April 22, 1996, the Governor
submitted a SIP which contained an
amendment to the Colorado “Ambient
Air Quality Standards.” The
amendment incorporated the NOx
emissions budget for the Denver PMio
nonattainment area and was adopted by
the AQCC following a properly held
public hearing on June 15, 1995.

EPA reviewed the documentation as
provided in accordance with section
110(k)(1) and 57 FR 13565 and EPA’s
completeness criteria for SIP submittals
set out at 40 CFR Part 51, Appendix V.
EPA found the submittal complete, and
advised the Governor of that finding in
a letter on July 15, 1996.

The 1995 and beyond NOx budget of
119.4 tons per day was used in the
March 30, 1995 PMjo SIP. (The State
was able to demonstrate attainment and
maintenance of the PMjg standard using
the NOx mobile source emissions
budget.) The State adopted the NOx
revisions to the Ambient Air Quality
Standards Emissions Budget to make it
state enforceable. EPA is proposing that
the NOx emissions budget is
approvable. (See the TSD prepared for
this action for more information.)

I11. Proposed Action

EPA is proposing to approve the
following: the revised Denver PMjo SIP
submitted by the Governor of Colorado
on March 30, 1995; the Denver PM1o
mobile source emissions budget
submitted by the Governor on July 18,
1995; and the Denver NOx mobile
source emissions budget submitted by
the Governor on April 22, 1996.

The EPA is requesting comments on
all aspects of this proposal. As indicated
elsewhere in this document, EPA will
consider any comments received by
December 2, 1996 on the
appropriateness of the proposed
approval action on the Denver PMjg SIP,
the Denver PMjo mobile source
emissions budget, and the Denver NOx
mobile source emissions budget.

1V. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,

Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

V. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under sections 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because this proposed Federal SIP
approval does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

V1. Unfunded Mandates

Under Section 202, of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has also determined that this
proposed action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to State, local, or tribal governments in
the aggregate, or to the private sector.
This Federal action approves pre-
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existing requirements under State or
local law, and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result form this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
dioxide, Volatile organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 13, 1996.

Patricia D. Hull,

Acting Regional Administrator.

[FR Doc. 96-25230 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[PA091-4029b; FRL-5613-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania:
Enhanced Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim rule.

SUMMARY: EPA is proposing a
conditional interim approval of a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision establishes
and requires the implementation of an
enhanced inspection and maintenance
(I/M) program in Allegheny, Beaver,
Berks, Blair, Bucks, Cambria, Centre,
Chester, Cumberland, Dauphin,
Delaware, Erie, Lackawanna, Lancaster,
Lebanon, Lehigh, Luzerne, Lycoming,
Mercer, Montgomery, Northampton,
Philadelphia, Washington,
Westmoreland and York Counties. The
intended effect of this action is to
propose conditional interim approval of
an I/M program proposed by the
Commonwealth, based upon the
Commonwealth’s good faith estimate,
which asserts that the Commonwealth’s
network design credits are appropriate
and the revision is otherwise in
compliance with the Clean Air Act
(CAA). This action is being taken under
section 348 of the National Highway
System Designation Act of 1995
(NHSDA\) and section 110 of the CAA.
EPA is proposing a conditional approval
because the Commonwealth’s SIP
revision is deficient with respect to the
following requirements of the CAA and/
or EPA’s I/M program regulatory

requirements: geographic coverage and
program start dates, program evaluation,
enhanced performance standard, test
types, test procedures and emission
standards, test equipment specifications
and motorist compliance enforcement. If
the Commonwealth commits within 30
days of this proposal to correct these
deficiencies by a date certain within 1
year of the final interim ruling, and
corrects the deficiencies by that date,
then this interim approval shall expire
pursuant to the NHSDA and section 110
of the CAA on the earlier of 18 months
from final interim approval, or on the
date of EPA action taking final full
approval of this program. If such
commitment is not made within 30
days, EPA proposes in the alternative to
disapprove the SIP revision. If the
Commonwealth does make a timely
commitment but the conditions are not
met by the specified date within 1 year,
EPA proposes that this rulemaking will
convert to a final disapproval. EPA will
notify the Commonwealth by letter that
the conditions have not been met and
that the conditional approval has
converted to a disapproval.
Furthermore, EPA proposes that the
Commonwealth’s program must start by
no later than November 15, 1997 in the
five county Philadelphia and four
county Pittsburgh areas and must start
by no later than November 15, 1999 in
the remaining 16 counties. EPA also
proposes that if the Commonwealth fails
to start its program as defined in this
notice on this schedule, the approval
granted under the provisions of the
NHSDA will convert to a disapproval
after a finding letter is sent by EPA to
the Commonwealth. Elsewhere in
today’s Federal Register, EPA has
published an interim final
determination to defer sanctions until
either this conditional interim approval
is converted to a disapproval, the
interim approval lapses, the full SIP is
approved or the full SIP is disapproved.

DATES: Comments must be received on
or before November 4, 1996.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; Pennsylvania Department of
Environmental Protection, Bureau of Air

Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Brian Rehn (215) 566-2176, at the EPA
Region Il address above or via e-mail at
bunker.kelly@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the EPA Region Ill address
above.

SUPPLEMENTARY INFORMATION:
l. Background

A. Impact of the National Highway
System Designation Act on the Design
and Implementation of Enhanced
Inspection and Maintenance Programs
Under the Clean Air Act

The NHSDA establishes two key
changes to the enhanced I/M rule
requirements previously developed by
EPA. Under the NHSDA, EPA cannot
require States to adopt or implement
centralized, test-only IM240 enhanced
vehicle inspection and maintenance
programs as a means of compliance with
sections 182, 184 or 187 of the CAA.
Also under the NHSDA, EPA cannot
disapprove a State SIP revision, nor
apply an automatic discount to a State
SIP revision under sections 182, 184 or
187 of the CAA, because the I/M
program in such plan revision is
decentralized, or a test-and-repair
program. Accordingly, the so-called
*50% credit discount” that was
established by the EPA’s I/M Program
Requirements Final Rule, (published
November 5, 1992, and herein referred
to as the I/M Rule) has been effectively
replaced with a presumptive
equivalency criteria, which places the
emission reductions credits for
decentralized networks on par with
credit assumptions for centralized
networks, based upon a State’s good
faith estimate of reductions as provided
by the NHSDA and explained below in
this section.

EPA’s I/M Rule established many
other criteria unrelated to network
design or test type for States to use in
designing enhanced I/M programs. All
other elements of the I/M Rule, and the
statutory requirements established in
the CAA, continue to be required of
those States submitting I/M SIP
revisions under the NHSDA. The
NHSDA specifically requires that these
submittals must otherwise comply in all
respects with the I/M Rule and the CAA.

The NHSDA also requires States to
swiftly develop, submit, and begin
implementation of these enhanced I/M
programs, since the anticipated start-up
dates developed under the CAA and
EPA'’s rules have already been delayed.
In requiring States to submit these plans
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within 120 days of the NHSDA passage,
in allowing these States to submit
proposed regulations for this plan
(which can be finalized and submitted
to EPA during the interim period), by
providing expiration of interim approval
after 18 months and requiring final
approval to be based on evaluation of
data collected during operation of the
program, it is clear that Congress
intended for States to begin testing
vehicles as soon as practicable.

Submission criteria described under
the NHSDA allows for a State to submit
proposed regulations for this interim
program, provided that the State has all
of the statutory authority necessary to
carry out the program. Also, in
proposing the interim credits for this
program, States are required to make
good faith estimates regarding the
performance of their enhanced I/M
program. Since these estimates are
expected to be difficult to quantify, the
State need only establish that the
proposed credits claimed for the
submission have a basis in fact. A good
faith estimate of a State’s program may
be an estimate that is based on any of
the following: the performance of any
previous I/M program; the results of
remote sensing or other roadside testing
techniques; fleet and vehicle miles
traveled (VMT) profiles; demographic
studies; or other evidence which has
relevance to the effectiveness or
emissions reducing capabilities of an I/
M program.

This action is being taken under the
authority of both the NHSDA and
section 110 of the CAA. Section 348 of
the NHSDA expressly directs EPA to
issue this interim approval for a period
of 18 months, at which time the interim
program will be evaluated in concert
with the appropriate State agencies and
EPA. At that time, the Conference
Report on section 348 of the NHSDA
states that it is expected that the
proposed credits claimed by the State in
its submittal, and the emissions
reductions demonstrated through the
program data may not match exactly.
Therefore, the Conference Report
suggests that EPA use the program data
to appropriately adjust these credits on
a program basis as demonstrated by the
program data.

Furthermore, in taking action under
section 110 of the CAA, it is appropriate
to conditionally approve this submittal
since there are some deficiencies with
respect to CAA statutory and regulatory
requirements (identified herein) that
EPA believes must be and can be
corrected by the State during the interim
period.

B. Interim Approvals Under the NHSDA

The NHSDA directs EPA to grant
interim approval for a period of 18
months to approvable I/M submittals
under the NHSDA. The NHSDA also
directs EPA and the States to review the
interim program results at the end of 18
months, and to make a determination as
to the effectiveness of the interim
program. Following this demonstration,
EPA will adjust any credit claims made
by the State in its good faith effort to
reflect the emissions reductions actually
measured by the State during the
program evaluation period. The NHSDA
is clear that the interim approval shall
last for only 18 months, and that the
program evaluation is due to EPA by the
end of that period. Therefore, EPA
believes Congress intended for these
programs to start-up as soon as possible,
which EPA believes should be by
November 15, 1997 at the latest, so that
at least 6 months of operational program
data can be collected to evaluate the
interim program. EPA believes that in
setting such a strict timetable for
program evaluations under the NHSDA,
that Congress recognized and attempted
to mitigate any further delay with the
start-up of this program. For the
purposes of this program, “‘start-up” is
defined as a fully operational program
which has begun regular, mandatory
inspections and repairs, using the final
test strategy and covering each of a
State’s required areas. EPA proposes
that if the State fails to start its program
on this schedule, the conditional
interim approval granted under the
provisions of the NHSDA will convert to
a disapproval after a finding letter is
sent to the State.

The program evaluation to be used by
the State during the 18 month interim
period must be acceptable to EPA. EPA
anticipates that such a program
evaluation process will be developed by
the Environmental Council of States
(ECOS) group that is convening now
and that was organized for this purpose.
EPA further anticipates that in addition
to the interim, short term evaluation, the
State will conduct a long term, ongoing
evaluation of the I/M program as
required in 40 CFR 51.353 and 51.366.

C. Process for Full Approvals of This
Program Under the CAA

As per the NHSDA requirements, this
interim rulemaking will expire on the
earlier of 18 months from the date of
final interim approval, or the date of
final full approval. A full approval of
the State’s final I/M SIP revision (which
will include the State’s program
evaluation and final adopted state
regulations) is still necessary under

section 110 and under section 182, 184
or 187 of the CAA. After EPA reviews
the State’s submitted program
evaluation, final rulemaking on the
State’s full SIP revision will occur.

I1. EPA’s Analysis of Pennsylvania’s
Submittal

On March 22, 1996, the Pennsylvania
Department of Environmental Protection
submitted a revision to its SIP for an
enhanced I/M program to qualify under
the NHSDA. The revision was
supplemented on June 27, 1996 and July
29, 1996. The revision consists of
enabling legislation that will allow the
state to implement the I/M program,
proposed regulations, a description of
the I/M program (including a modeling
analysis and description of program
features), and a good faith estimate that
includes the Commonwealth’s basis in
fact for the emission reduction claim of
the program. The Commonwealth’s
credit assumptions are based only on
the application of the Commonwealth’s
own good faith estimate of the
effectiveness of its decentralized test
and repair program and do not consider
the 50% credit discount for all portions
of the program that are based on a test-
and-repair network.

A. Analysis of the NHSDA Submittal
Criteria

Transmittal Letter

On March 22, 1996, the
Commonwealth of Pennsylvania
submitted an enhanced I/M SIP revision
to EPA, requesting action under the
NHSDA and the CAA of 1990. On June
27, 1996 and July 29, 1996 supplements
to the March 22, 1996 SIP revision were
officially submitted to EPA. The official
submittal of the March 22, 1996 revision
and the supplements were made by the
appropriate Commonwealth official,
James M. Seif, Secretary, Pennsylvania
Department of Environmental
Protection, and were addressed to the
appropriate EPA official in the EPA
Region IlI office.

Enabling Legislation

The Commonwealth of Pennsylvania
has legislation at 75 Pa.C.S. §4706
enabling the implementation of an
enhanced I/M program.

Proposed Regulations

On March 16, 1996, the
Commonwealth of Pennsylvania
proposed regulations in accordance
with 40 CFR Part 51 establishing an
enhanced I/M program. The
Commonwealth anticipates finalizing
these regulations in early 1997.



51640

Federal Register / Vol.

61, No. 193 / Thursday, October 3,

1996 / Proposed Rules

Program Description

The Commonwealth’s proposed
program includes annual testing of 1975
and newer gasoline powered light-duty
vehicles (LDGV) and light-duty trucks 1
& 2 (LDGT1 & LDGT2) up to 9,000
pounds gross vehicle weight rating
(GVWR) in a test and repair network,
utilizing: (1) one-mode Acceleration
Simulation Mode (ASM) (ASM5015 or
equivalent) emission testing and
evaporative pressure and purge testing
in the five county Philadelphia area and
two speed idle emission testing in the
remaining twenty counties, (2) visual
inspection of the catalytic converter,
fuel inlet restrictor, PCV and EGR on
1981 and newer vehicles in all twenty-
five I/M counties and (3) mandatory
technician training and certification
(TTC) in all twenty-five counties. The
Commonwealth proposes to
demonstrate that the pre-existing sticker
enforcement mechanism is more
effective than registration denial. The
Commonwealth will contract out the
quality control, quality assurance, data
collection, data analysis and reporting,
inspector training and certification,
public outreach and on-road testing
portions of the program.

Emission Reduction Claim and Basis for
the Claim

As stated in the March 22, 1996 SIP
submittal and in the June 27, 1996
supplement, the Commonwealth has
claimed 100% credit for their test and
repair network which is permitted
under the interim approval process of
NHSDA. The Commonwealth has 18
months from the date of the final
interim approval to demonstrate and
prove their claim.

The Commonwealth’s good faith
estimate claims the additional credit
through the following measures:

1. increased oversight through covert and
overt audits;

2. additional on-road testing through remote
sensing;

3. use of the State Police for more visible
enforcement;

4. ability to collect and analyze data
instantaneously so that swift enforcement
action can be taken; and

5. improvements to automate data input
activities that removes opportunity for
inspector error or abuse.

B. Analysis of the EPA I/M Regulation
and CAA Requirements

EPA summarizes the requirements of
the I/M rule as found in 40 CFR 51.350-
51.373 and its analysis of the
Commonwealth’s submittal below. A
more detailed analysis of the
Commonwealth’s submittal is contained
in a Technical Support Document (TSD)

which is available from the Region Il
office, listed in the ADDRESSES section.
Parties desiring additional details on the
I/M rule are referred to 40 CFR 51.350—
51.373.

As previously stated, the NHSDA left
those elements of the I/M Rule that do
not pertain to the network design or test
type intact. Based upon EPA’s review of
Pennsylvania’s submittal, EPA believes
the Commonwealth has not complied
with all aspects of the CAA and the I/
M Rule. For certain sections of the I/M
Rule or of the CAA identified below
with which the Commonwealth has not
yet fully complied, EPA proposes to
conditionally approve the SIP if it
receives a commitment from the
Commonwealth to correct said
deficiency. Before EPA can continue
with the interim rulemaking process,
the Commonwealth must make a
commitment within 30 days of [insert
publication date] to correct these major
SIP elements by a date certain within 1
year of EPA interim approval. If the
Commonwealth does not make this
commitment, EPA proposes in the
alternative to disapprove the
Pennsylvania submittal. In addition, the
Commonwealth must correct these
major deficiencies by the date specified
in the commitment or this proposed
interim approval will convert to a
disapproval under CAA section
110(k)(4).

EPA has also identified certain minor
deficiencies in the SIP, which are
itemized below. EPA has determined
that delayed correction of these minor
deficiencies will have a de minimis
impact on the Commonwealth’s ability
to meet clean air goals. Therefore, the
Commonwealth need not commit to
correct these deficiencies in the short
term, and EPA will not impose
conditions on interim approval with
respect to these deficiencies. The
Commonwealth must correct these
deficiencies during the 18 month term
of the interim approval, as part of the
fully adopted rules that the
Commonwealth will submit to support
full approval of its I/M SIP. So long as
the Commonwealth corrects these minor
deficiencies prior to final action on the
Commonwealth’s full I/M SIP, EPA
concludes that failure to correct the
deficiencies in the short term is de
minimis and will not adversely affect
EPA’s ability to give interim approval to
the proposed I/M program.

Applicability—40 CFR 51.350

Sections 182(c)(3) and 184(b)(1))(A) of
the CAA and 40 CFR 51.350(a) require
all states in the Ozone Transport Region
(OTR) which contain Metropolitan
Statistical Areas (MSAS) or parts thereof

with a population of 100,000 or more to
implement an enhanced I/M program.
Pennsylvania is part of the OTR and
contains the following MSAs or parts
thereof with a population of 100,000 or
more: Allentown-Bethlehem, Altoona,
Beaver, Erie, Harrisburg-Lebanon-
Carlisle, Johnstown, Lancaster,
Philadelphia, Pittsburgh-Beaver Valley,
Reading, Scranton-Wilkes-Barre,
Sharon, State College, Williamsport, and
York. The Philadelphia area is classified
as a severe 0zone nonattainment area
and also required to implement an
enhanced I/M program as per section
182(c)(3) of the CAA and 40 CFR
51.350(2).

Under the requirements of the CAA,
the following 33 counties in
Pennsylvania (in which the above listed
MSAs are located) would be subject to
the enhanced I/M program
requirements: Adams, Allegheny,
Beaver, Berks, Blair, Bucks, Cambria,
Carbon, Centre, Chester, Columbia,
Cumberland, Dauphin, Delaware, Erie,
Fayette, Lackawanna, Lancaster,
Lebanon, Lehigh, Luzerne, Lycoming,
Mercer, Monroe, Montgomery,
Northampton, Perry, Philadelphia,
Somerset, Washington, Westmoreland,
Wyoming and York. However, under the
federal I/M regulations, specifically 40
CFR 51.350(b), some rural counties
having a population density of less than
200 persons per square mile based on
the 1990 census can be excluded from
program coverage provided that at least
50% of the MSA population is included
in the program. The following eight
counties in the Commonwealth qualify
for the exemption discussed in 40 CFR
51.350(b) and are exempt from
participation in the program: Adams,
Carbon, Columbia, Fayette, Monroe,
Perry, Somerset and Wyoming.
Consequently, the I/M rule requires that
the enhanced I/M program be
implemented in 25 counties in the
Commonwealth. The 25 counties are as
follows: Allegheny, Beaver, Berks, Blair,
Bucks, Cambria, Centre, Chester,
Cumberland, Dauphin, Delaware, Erie,
Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mercer,
Montgomery, Northampton,
Philadelphia, Washington,
Westmoreland and York.

The Pennsylvania I/M legislative
authority (referred to as 75 Pa.C.S.

§ 4706 throughout the remainder of this
notice) provides the legal authority to
establish the geographic boundaries for
the program. The program boundaries
listed in an appendix to the SIP include
the 25 counties listed above and meet
the federal I/M requirements under 40
CFR 51.350. However, 75 Pa.C.S. §4706
states “‘this program shall be established
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in all areas of this Commonwealth
where the secretary certifies by
publication in the Pennsylvania Bulletin
that a system is required in order to
comply with Federal law. Any area,
counties, county or portion thereof
certified to be in the program by the
secretary must be mandated to be in the
program by Federal law.” 75 Pa.C.S.
84706 requires “at least 60 days prior to
the implementation of any enhanced
emission inspection program developed
under this subsection, the Secretary of
Transportation shall certify by notice in
the Pennsylvania Bulletin that an
enhanced emission inspection program
will commence”. The Pennsylvania I/M
proposed regulation, 67 Pa.Code
§177.22, states ‘“‘the enhanced I/M
program, as described in this chapter,
will commence on a date designated by
the Secretary by notice in the
Pennsylvania Bulletin. The notice will
provide affected motorists with at least
60 days notice”. EPA, therefore,
proposes to conditionally approve the
Pennsylvania SIP based on receiving the
Commonwealth’s commitment to
publish a notice in the Pennsylvania
Bulletin by a date certain no later than
September 15, 1997 which certifies the
need for the I/M program and the
geographic scope of the program. The
geographic coverage certified in the
notice must include the 25 counties
listed above or EPA will consider the
commitment not met and will promptly
issue a letter to the Commonwealth
indicating that the conditional approval
has been converted to a disapproval.

The I/M rule requires that the state
program shall not sunset until it is no
longer necessary. EPA interprets the
federal I/M rule as stating that a SIP
which does not sunset prior to the
attainment deadline for each applicable
area satisfies this requirement. The
Pennsylvania I/M regulation provides
for the program to continue past the
attainment dates for all applicable
nonattainment areas in the
Commonwealth and therefore meets the
I/M rule for purposes of interim
approval.

Enhanced I/M Performance Standard—
40 CFR 51.351

In accordance with the CAA and the
I/M rule, the enhanced I/M program
must be designed and implemented to
meet or exceed a minimum performance
standard, which is expressed as
emission levels in area-wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
model I/M program parameters: network

type, start date, test frequency, model
year coverage, vehicle type coverage,
exhaust emission test type, emission
standards, emission control device,
evaporative system function checks,
stringency, waiver rate, compliance rate
and evaluation date. The emission
levels achieved by the state’s program
design shall be calculated using the
most current version, at the time of
submittal, of the EPA mobile source
emission factor model. At the time of
the Pennsylvania submittal the most
current version was MOBILE5a. Areas
shall meet the performance standard for
the pollutants which cause them to be
subject to enhanced I/M requirements.
In the case of ozone nonattainment
areas, the performance standard must be
met for both nitrogen oxides (NOx) and
hydrocarbons (HC).

The five county Philadelphia area,
which includes the counties of Bucks,
Chester, Delaware, Montgomery, and
Philadelphia, must meet the high
enhanced I/M performance standard for
HC and NOx. The five county
Philadelphia area does not qualify to
use the low enhanced or the OTR low
enhanced I/M performance standards.
The program design parameters used in
the modeling found in the SIP submittal
demonstrate that the five county
Philadelphia area does meet the high
enhanced I/M performance standard.
However, the proposed I/M regulations
do not contain all the same program
design parameters found in the
modeling in the SIP submittal.

EPA established an alternate, low
enhanced I/M performance standard to
provide flexibility for nonattainment
areas that are required to implement
enhanced I/M but which can meet the
1990 Clean Air Act emission reduction
requirements for Reasonable Further
Progress and attainment from other
sources without the stringency of the
high enhanced I/M performance
standard (60 FR 48029). The Pittsburgh
area, which includes the counties of
Allegheny, Beaver, Washington and
Westmoreland, qualifies for the low
enhanced I/M performance standard but
does not qualify for the OTR low
enhanced performance standard. The
program design parameters used in the
modeling found in the SIP submittal
demonstrate that the four county
Pittsburgh area does meet the low
enhanced I/M performance standard.
However, the proposed I/M regulations
do not contain all of the same program
design parameters found in the
modeling in the SIP submittal.

The Commonwealth’s program
demonstrates compliance with the low
enhanced performance standard
established in 40 CFR 51.351(g). That

section provides that states may select
the low enhanced performance standard
if they have an approved SIP for
reasonable further progress in 1996,
commonly known as a 15% reduction
SIP. In fact, EPA approval of 15% plans
has been delayed, and although EPA is
preparing to take action on 15% plans
in the near future, it is unlikely that
EPA will have completed final action on
most 15% plans prior to the time EPA
believes it would be appropriate to give
final interim approval to I/M programs
under the NHSDA.

In enacting the NHSDA, Congress
evidenced an intent to have states
promptly implement I/M programs
under interim approval status to gather
the data necessary to support state
claims of appropriate credit for
alternative network designs. By
providing that such programs must be
submitted within a four month period,
that EPA could approve I/M programs
on an interim basis based only upon
proposed regulations, and that such
approvals would last only for an 18
month period, it is clear that Congress
anticipated both that these programs
would start quickly and that EPA would
act quickly to give them interim
approval.

Many states have designed a program
to meet the low enhanced performance
standard, and have included that
program in their 15% plan submitted to
EPA for approval. Such states
anticipated that EPA would propose
approval both of the I/M programs and
the 15% plans on a similar schedule,
and thus that the I/M programs would
qualify for approval under the low
performance standard. EPA does not
believe it would be consistent with the
intent of the NHSDA to delay action on
interim I/M approvals until the agency
has completed action on the
corresponding 15% plans. Although
EPA acknowledges that under its
regulations full final approval of a low
enhanced I/M program after the 18
month evaluation period would have to
await approval of the corresponding
15% plan, EPA believes that in light of
the NHSDA it can take final interim
approval of such I/M plans provided
that the agency has determined as an
initial matter that some type of approval
of the 15% plan is appropriate, and has
issued some type of proposed approval
of that 15% plan.

The Commonwealth has submitted a
15% plan for the Pittsburgh area which
includes the low enhanced I/M
program. EPA is currently reviewing
that program and plans to propose
action on it shortly. EPA here proposes
to approve the I/M program as satisfying
the low enhanced performance standard
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provided that EPA does propose some
type of approval of the 15% plan
containing that program. Should EPA
propose approval of the 15% plan, EPA
will proceed to take final interim
conditional approval action on the I/M
plan. EPA proposes in the alternative
that if the agency proposes instead to
disapprove the 15% plan, EPA would
then disapprove the I/M plan as well
because the state would no longer be
eligible to select the low enhanced
performance standard under the terms
of 51.351(g).

EPA established an alternate, OTR
low enhanced I/M performance
standard, in order to provide OTR
qualifying areas the flexibility to
implement a broader range of I/M
programs (61 FR 39039). This standard
is designed for states in the OTR which
are required to implement enhanced I/
M in areas that are designated and
classified as attainment, marginal ozone
nonattainment or moderate ozone
nonattainment with a population of
under 200,000. The remaining areas of
the Pennsylvania I/M program other
than the five county Philadelphia and
four county Pittsburgh areas qualify for
the OTR low enhanced performance
standard. The program design
parameters used in the modeling found
in the SIP submittal demonstrate that
the remaining areas meet the
requirements of the OTR low enhanced
I/M performance standard. However, the
proposed I/M regulations do not contain
the same program design parameters
found in the modeling in the SIP
submittal.

The Pennsylvania submittal includes
the following program design
parameters:

Network type—decentralized, test and
repair, modeled claiming 100%
emission reduction credits.

Start date—1997 for the five county
Philadelphia and the four county
Pittsburgh areas and 1999 for the
remaining areas.

Test frequency—annual.

Model year/ vehicle type coverage—
1975 and newer gasoline powered
LDGV, LDGT1 & LDGT2.

Exhaust emission test type—one-
mode ASM (ASM5015 or equivalent) in
five county Philadelphia area and
BAR90 two speed idle test in the
remaining twenty counties; the one-
mode ASM testing was modeled
utilizing the credit assigned for ASM2
testing.

Emission standards—ASM: 0.8 gpm
HC, 20.0 gpm CO, 2.0 gpm NOx; 2 speed
idle: 220 ppm HC, 1.2% CO, 999 ppm
NOx.

Emission control device—visual
inspection of the catalytic converter,

fuel inlet restrictor, EGR and PCV on
1981 and newer vehicles in all 25
counties.

Evaporative system function checks—
pressure and purge testing on 1981 and
newer vehicles in five county
Philadelphia area.

Stringency (pre-1981 failure rate)—
20%.

Waiver rate—3% for all model years.

Compliance rate—96%.

Evaluation dates—July 1999, 2002
and 2005 for five county Philadelphia
area and July 2000, 2003, 2006 and 2007
for twenty remaining counties.

Pennsylvania’s modeling also
included taking 100% credit for a
mandatory technician training and
certification (TTC) program in all
twenty-five counties; however,
Pennsylvania’s proposed regulations
does not provide for the TTC program.

Because the Pennsylvania proposed
I/M regulations are not the same as the
program design parameters in the
modeling and the modeling takes credit
for features not in the proposed
regulation, EPA is proposing to find that
the enhanced I/M performance standard
requirements are satisfied based on the
condition that the Commonwealth of
Pennsylvania will submit to EPA within
12 months of the final interim ruling,
the final Pennsylvania I/M regulations
which reflect the program design
parameters found in the modeling
portion of the Pennsylvania I/M SIP.
EPA, therefore, proposes to
conditionally approve the Pennsylvania
SIP based on receiving within 30 days
the Commonwealth’s commitment to
submit to EPA by a date certain within
nine months of the final interim ruling
the final Pennsylvania I/M regulations
which reflect the program design
parameters found in the modeling
portion of the Pennsylvania I/M SIP. If
this condition is not met EPA will
promptly issue a letter to the
Commonwealth indicating that the
conditional approval has been
converted to a disapproval.

The modeling demonstration was
performed correctly, used local
characteristics and demonstrated that
the program design will meet the
minimum enhanced I/M performance
standard, expressed in gpm, for HC and
NOx for each milestone and for the
attainment deadline. The emission
levels achieved by Pennsylvania were
modeled using MOBILE5a. However,
Pennsylvania utilized the two-mode
ASM (ASM2) credit matrix in that
model because a one-mode ASM
(ASM1) credit matrix had not been
released by EPA. Pennsylvania will be
required to repeat the demonstration if
EPA provides the appropriate one-mode

ASM credit matrix as part of the
MOBILE model.

In order to determine whether the
Commonwealth’s I/M program meets
the performance standard, the
Commonwealth needed to submit
modeling of its program to reflect that
it met the performance standard.
Because of delayed program start up and
program reconfiguration, the existing
modeling used by the Commonwealth to
demonstrate compliance with the
performance standard is no longer
accurate, as it is based on start up and
phase-in of testing and cut-points that
do not reflect the current program
configuration or start dates that the
Commonwealth will actually
implement. EPA believes, based on the
available modeling, analysis of program
elements in the SIP submittals and
EPA’s own extrapolation of expected
emission reductions from the program,
that the delayed program start up, as
compared to that start up which was
modeled by the Commonwealth, will
not jeopardize the Commonwealth’s
ability to meet the performance
standard. However, the Commonwealth
must conduct new modeling using the
actual program configuration to verify
that the performance standard will in
fact be met. For example, phase-in
cutpoints corresponding to the test-type
and correct program start up dates
should be included in the new
modeling.

The Commonwealth must conduct
and submit the necessary new modeling
and demonstration that the program will
meet the performance standard within
one year from final conditional interim
approval. If the Commonwealth fails to
submit this new modeling within one
year, EPA proposes that the conditional
interim approval will convert to a
disapproval upon a letter from EPA
indicating that the Commonwealth has
failed to timely submit the modeling
and demonstration of compliance with
the performance standard.

In addition, the existing I/M rules
require that the modeling demonstrate
that the Commonwealth program has
met the performance standard by fixed
evaluation dates. The first such date is
January 1, 2000. However, few state
programs will be able to demonstrate
compliance with the performance
standard by that date as a result of
delays in program start up and phase-in
of testing requirements. EPA believes
that based on the provisions of the
NHSDA, the evaluation dates in the
current I/M rule have been superceded.
Congress provided in the NHSDA for
state development of I/M programs that
would start significantly later than the
start dates in the current I/M rule.
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Consistent with congressional intent,
such programs by definition will not
achieve full compliance with the
performance standard by the beginning
of 2000.

As explained above, EPA has
concluded that the NHSDA superceded
the start date requirements of the I/M
rule, but that states should still be
required to start their programs as soon
as possible, which EPA has determined
would be by November 15, 1997.
Therefore, EPA believes that pursuant to
the NHSDA, the initial evaluation date
should be January 1, 2002. This
evaluation date will allow states to fully
implement their I/M programs and
complete one cycle of testing at full cut
points in order to demonstrate
compliance with the performance
standard.

Network Type and Program
Evaluation—40 CFR 51.353

The enhanced program must include
an ongoing evaluation to quantify the
emission reduction benefits of the
program, and to determine if the
program is meeting the requirements of
the CAA and the I/M rule. The SIP must
include details on the program
evaluation and shall include a schedule
for submittal of biennial evaluation
reports, data from a state monitored or
administered mass emission transient
test of at least 0.1% of the vehicles
subject to inspection each year, a
description of the sampling
methodology, the data collection and
analysis system and the legal authority
enabling the evaluation program.

Both 75 Pa.C.S. §4706 and the
Commonwealth’s proposed I/M
regulation provide for a decentralized,
test and repair network. The
Commonwealth has claimed 100%
effectiveness for its test and repair
network.

In its SIP, the Commonwealth has
committed to conducting one-mode
ASM (ASM5015 or equivalent) or
BAR9O0 2 speed idle testing in order to
evaluate the program under the long
term program demonstration. This does
not comply with the evaluation protocol
set by EPA in 40 CFR 51.353(c). The
Environmental Council of States (ECOS)
has formed a committee to develop an
evaluation protocol to be used by states
in order to evaluate program
effectiveness. ECOS has agreed that the
states must follow the long term
program evaluation found in 40 CFR
51.353. 40 CFR 51.353 requires mass
emission transient testing (METT) be
performed on 0.1% of the subject fleet
each year. The submittal also fails to
commit to the other program evaluation

elements as specified in 40 CFR
51.353(b)(1) and (c).

EPA, therefore, proposes to
conditionally approve the Pennsylvania
SIP based on receiving the
Commonwealth’s commitment within
30 days to submit to EPA by a date
certain within nine months of the final
interim ruling, the final Pennsylvania I/
M regulation which requires METT be
performed on 0.19% of the subject fleet
each year as per 40 CFR 51.353 (c)(3)
and meets the program evaluation
elements as specified in 40 CFR
51.353(b)(1) and (c). If this condition is
not met EPA will promptly issue a letter
to the Commonwealth indicating that
the conditional approval has been
converted to a disapproval.

Adequate Tools and Resources—40 CFR
51.354

The I/M rule requires the
Commonwealth to demonstrate that
adequate funding of the program is
available. A portion of the test fee or
separately assessed per vehicle fee shall
be collected, placed in a dedicated fund
and used to finance the program.
Alternative funding approaches are
acceptable if it is demonstrated that the
funding can be maintained. Reliance on
funding from a state or local general
fund is not acceptable unless doing
otherwise would be a violation of the
state’s constitution. The SIP shall
include a detailed budget plan which
describes the source of funds for
personnel, program administration,
program enforcement, and purchase of
equipment. The SIP shall also detail the
number of personnel dedicated to the
quality assurance program, data
analysis, program administration,
enforcement, public education and
assistance and other necessary
functions.

According to Pennsylvania, the
Pennsylvania State Constitution
currently prohibits monies received
from test fees or any other fees received
to be deposited in a proprietary account.
The Pennsylvania Department of
Transportation (PADOT), which
implements the I/M program, has no
means to fund the I/M program and
must rely on future uncommitted
annual appropriations from the General
Assembly. The I/M rules allow for this
funding method if, as in Pennsylvania,
doing otherwise would be a violation of
the State Constitution. The submittal
demonstrates that sufficient funds have
been currently appropriated to meet
program operation requirements.

The SIP fails to detail the number of
personnel and equipment dedicated to
the quality assurance program, data
collection, data analysis, program

administration, enforcement, public
education and assistance, on-road
testing and other necessary functions,
because a majority of these functions
will be performed by a contractor and
the Commonwealth has not released the
request for proposals to address these
program areas. This is a minor
deficiency and must be corrected in the
final I/M SIP revision submitted by the
end of the 18 month interim period.

Thus, the Commonwealth’s submittal
meets the adequate tools and resources
requirements of the I/M rule for
purposes of interim approval.

Test Frequency and Convenience—40
CFR 51.355

The enhanced I/M performance
standard in the I/M rule assumes an
annual test frequency; however, other
schedules may be approved if the
performance standard is achieved. The
SIP must describe the test year selection
scheme, how the test frequency is
integrated into the enforcement process
and must include the legal authority,
regulations or contract provisions to
implement and enforce the test
frequency. The program must be
designed to provide convenient service
to the motorist and regular testing
hours.

Pennsylvania’s proposed enhanced I/
M regulation provides for an annual test
frequency. The Commonwealth has
submitted modeling that demonstrates
that the performance standard is met
using the annual test frequency. 75
Pa.C.S. §4706 and the Commonwealth’s
proposed I/M regulation provide the
legal authority to implement and
enforce the annual test frequency. The
Pennsylvania submittal meets the test
frequency and convenience
requirements of the I/M rules for
purposes of interim approval.

Vehicle Coverage—40 CFR 51.356

The performance standard for
enhanced I/M programs assumes
coverage of all 1968 and later model
year light duty vehicles and light duty
trucks up to 8,500 pounds GVWR, and
includes vehicles operating on all fuel
types. Other levels of coverage may be
approved if the necessary emission
reductions are achieved.

Vehicles registered or required to be
registered within the I/M program area
boundaries and fleets primarily
operated within the I/M program area
boundaries and belonging to the covered
model years and vehicle classes
comprise the subject vehicles. Fleets
may be officially inspected outside of
the normal I/M program test facilities if
such alternatives are approved by the
program administration, but shall be
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subject to the same test requirements
using the same quality control standards
as non-fleet vehicles and shall be
inspected in the same type of test
network as other vehicles in the State,
according to the requirements of 40 CFR
§51.353(a). Vehicles which are operated
on Federal installations located within
an I/M program area shall be tested,
regardless of whether the vehicles are
registered in the State or local I/M area.

The I/M rule requires that the SIP
shall include the legal authority or rule
necessary to implement and enforce the
vehicle coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program
and a plan for how those vehicles are to
be identified including vehicles that are
routinely operated in the area but may
not be registered in the area, and a
description of any special exemptions
including the percentage and number of
vehicles to be impacted by the
exemption. Such exemptions shall be
accounted for in the emissions
reduction analysis.

The Pennsylvania enhanced I/M
program requires coverage of all 1975
and newer gasoline powered LDGV,
LDGT1 and LDGT2 up to 9,000 pounds
GVWR which are registered or required
to be registered in the I/M program area.
As of the date of the SIP submittal, 5.9
million vehicles will be subject to
enhanced I/M testing. The
Commonwealth’s regulation does not
currently include vehicles operating on
all fuel types but Pennsylvania commits
to adding the required testing of these
vehicles once EPA promulgates
regulations on alternative fueled vehicle
I/M testing. 75 Pa.

C.S. 84706 and the proposed
Pennsylvania I/M regulation provide the
legal authority to implement and
enforce the vehicle coverage. This level
of coverage is currently approvable
because it provides the necessary
emission reductions to meet the
performance standard.

Pennsylvania’s program provides that
fleets with 15 or more vehicles can be
inspected at a certified fleet inspection
station. The Commonwealth’s plan for
testing fleet vehicles requires the
vehicles to be subject to the same test
requirements using the same quality
control standards as non-fleet vehicles,
according to the requirements of 40 CFR
§51.353(a). The fleet program is
acceptable and meets the requirements
of the I/M rule. The Commonwealth’s
regulation requires vehicles which are
operated on Federal installations
located within an I/M program area to
be tested, regardless of whether the
vehicles are registered in the state or
local I/M area.

The Commonwealth’s regulation
provides for no special exemptions for
vehicle coverage.

The definition of light duty truck in
the definitions section of Pennsylvania’s
proposed I/M regulation does not
provide for coverage up to 9,000 pounds
GVWR and conflicts with the modeling
parameters found in the SIP. This is a
minor deficiency and must be corrected
in the final I/M SIP revision submitted
by the end of the 18 month interim
period.

Thus, the Pennsylvania submittal
meets the vehicle coverage requirements
of the I/M rule for purposes of interim
approval.

Test Procedures and Standards—40
CFR §51.357

Written test procedures and pass/fail
standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are
detailed in 40 CFR §51.357 and in the
EPA documents entitled ““High-Tech I/
M Test Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
EPSD-IM-93-1, dated April 1994 and
“Acceleration Simulation Mode Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications’””, EPA-AA—
RSPD-IM-96-2, dated July 1996. The I/
M rule also requires vehicles that have
been altered from their original certified
configuration (i.e. engine or fuel
switching) to be subject to the
requirements of 40 CFR 51.357(d).

Pennsylvania has proposed an one-
mode ASM (ASM5015 or equivalent)
exhaust testing with evaporative system
pressure and purge testing in the five
county Philadelphia area. Pennsylvania
is considering opting for the two-mode
ASM test instead of the one-mode ASM
test. Pennsylvania has been working
with other states and the equipment
manufacturers, in coordination with
EPA, to develop their own procedures,
specifications and standards for one and
two-mode ASM testing. It is anticipated
that these test procedures, specifications
and standards will be released in late
August 1996. Two speed idle exhaust
testing will be required in the remaining
20 counties. A visual emission control
inspection for the presence of the
catalytic converter, fuel inlet restrictor,
PCV and EGR valve on 1981 and newer
model year vehicles will be required in
all 25 counties.

The Commonwealth’s proposed
regulation does not include a
description of a test procedure which is
acceptable to both the Commonwealth
and EPA for two speed idle and one-

mode ASM testing, for evaporative
system pressure and purge testing and
for a visual emission control device
inspection. The Commonwealth’s
proposed regulation does not establish
HC, CO, and CO; pass/fail exhaust
standards for the two speed idle test
procedure and one-mode ASM test
procedure. The Commonwealth
regulation does not establish
evaporative purge and pressure test
standards which conform to EPA
established standards. The final
Pennsylvania I/M regulation must
include the test procedures and
emission standards for these items. The
July 29, 1996 supplement submitted by
Pennsylvania provides a commitment to
include the test procedures for the 2
speed idle test and the one-mode ASM
(ASM5015 or equivalent) in the final
regulation; however, the
Commonwealth fails to commit to test
procedures for evaporative system
pressure and purge tests and visual
emission control device inspections.

Pennsylvania’s proposed regulation
does not provide phase-in emission
standards for one-mode ASM testing or
two speed idle testing. EPA anticipates
that the Commonwealth will provide for
phase-in emission standards in the final
state regulation. The final emission
standards must be implemented at the
beginning of the second test cycle so
that the Commonwealth can obtain the
full emission reduction program credit
prior to the first program evaluation
date. This is a minor deficiency and
must be corrected in the final I/M SIP
revision submitted by the end of the 18
month interim period.

The Commonwealth’s regulation also
requires vehicles that have been altered
from their original certified
configuration (i.e. engine or fuel
switching) to be tested in the same
manner as other subject vehicles.

EPA must receive the test procedures,
specifications and standards before EPA
can go forward with a final interim
ruling. In light of the anticipated release
of these test procedures, specifications
and standards in late August 1996, the
Commonwealth must submit the
procedures, specifications and
standards to EPA within 30 days of the
proposed interim ruling.

If, within 30 days of the proposed
interim ruling, the Commonwealth of
Pennsylvania submits to EPA test
procedures and standards for one-mode
ASM (or two-mode ASM if the
Commonwealth opts for two-mode
ASM) and two speed idle testing which
are acceptable to EPA, then EPA
proposes to conditionally approve the
Pennsylvania SIP based on receiving
within 30 days of this proposed rule the



Federal Register / Vol.

61, No. 193 / Thursday, October 3,

1996 / Proposed Rules 51645

Commonwealth’s commitment to
submit to EPA by a date certain within
twelve months of the final interim
ruling, the final Pennsylvania I/M
regulation which includes test
procedures and emission standards
which are acceptable to both the
Commonwealth and EPA for the two
speed idle test, one-mode ASM test (or
two-mode ASM test), evaporative
system purge and pressure tests and the
visual emission control device
inspection (referred to collectively in
the remainder of this section of the
notice as ‘‘test procedures and
standards’). If within 30 days of the
proposed interim ruling the submittal
requirement is not met or the state fails
to commit within 30 days to submit
final regulations which incorporate the
““test procedures and emission
standards’ which are acceptable to both
the Commonwealth and EPA by a date
certain within twelve months from the
final interim ruling then this notice
proposes in the alternative to
disapprove the Pennsylvania I/M SIP. If
the condition to submit the final
regulations which incorporate the ““test
procedures and emission standards”
which are acceptable to both the
Commonwealth and EPA is not met by
a date certain within twelve months
from the final interim ruling EPA will
promptly issue a letter to the
Commonwealth indicating that the
conditional approval has been
converted to a disapproval.

Test Equipment—40 CFR §51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The I/
M rule requires that the state SIP
submittal include written technical
specifications for all test equipment
used in the program. The specifications
shall describe the emission analysis
process, the necessary test equipment,
the required features, and written
acceptance testing criteria and
procedures.

The Commonwealth’s submittal
contains the written technical
specifications for the two speed idle test
equipment but does not contain
equipment specifications for the one-
mode ASM (ASM5015 or equivalent)
and the pressure and purge test
equipment. Pennsylvania has been
working with other States and the
equipment manufacturers, in
coordination with EPA, to develop their
own procedures, equipment
specifications and standards for one and
two-mode ASM testing. It is anticipated
that these test procedures, equipment
specifications and standards will be
released in late August 1996.

Pennsylvania must submit ASM
equipment specifications once they
have been established. The proposed
regulation does require the use of
computerized test systems.

EPA must receive the test procedures,
equipment specifications and standards
before EPA can go forward with a final
interim ruling. In light of the anticipated
release of these test procedures,
equipment specifications and standards
in late August 1996, the Commonwealth
must submit the procedures, equipment
specifications and standards to EPA
within 30 days of the proposed interim
ruling.

If, within 30 days of the proposed
interim ruling, the Commonwealth of
Pennsylvania submits to EPA
equipment specifications for one-mode
ASM (or two-mode ASM if the
Commonwealth opts for two-mode
ASM) testing which are acceptable to
EPA, then EPA proposes to
conditionally approve the Pennsylvania
SIP based on receiving within 30 days
of this proposed rule the
Commonwealth’s commitment to
submit to EPA by a date certain within
twelve months of the final interim
ruling, the final Pennsylvania I/M
regulation which includes test
equipment specifications which are
acceptable to both the Commonwealth
and EPA for the one-mode ASM test (or
two-mode ASM test) and evaporative
system purge and pressure tests. If
within 30 days of the proposed interim
ruling the submittal requirement is not
met or the state fails to commit within
30 days to submit final regulations
which incorporate the equipment
specifications which are acceptable to
both the Commonwealth and EPA for
the one-mode ASM test (or two-mode
ASM test) and evaporative system purge
and pressure tests by a date certain
within twelve months from the final
interim ruling then this notice proposes
in the alternative to disapprove the
Pennsylvania I/M SIP. If the condition
to submit the final regulations which
incorporate the equipment
specifications which are acceptable to
both the Commonwealth and EPA for
the one-mode ASM test (or two-mode
ASM test) and evaporative system purge
and pressure tests is not met by a date
certain within nine months from the
final interim ruling, EPA will promptly
issue a letter to the Commonwealth
indicating that the conditional approval
has been converted to a disapproval.

The proposed Pennsylvania
regulation requires a data link system
between the Commonwealth and each
emission station; however it is not a real
time data link. A real time data link is
required as per 40 CFR §51.358(b)(2).

This is a minor deficiency and must be
corrected in the final I/M SIP revision
submitted by the end of the 18 month
interim period.

Quality Control—40 CFR §51.359

Quality control measures must insure
that emission measurement equipment
is calibrated and maintained properly,
and that inspection, calibration records,
and control charts are accurately
created, recorded and maintained.

The Commonwealth’s proposed
regulation and the SIP submittal contain
information which describe and
establish quality control measures for all
the emission measurement equipment
except for one-mode ASM (or two-mode
ASM if the Commonwealth opts for it).
Recordkeeping requirements and
measures to maintain the security of all
documents used to establish compliance
with the inspection requirements are
included in the submittal. The
Commonwealth intends to contract with
a private vendor who will develop and
implement, consistent with the
proposed state regulations, the quality
control requirements. The failure to
provide quality control requirements for
one-mode ASM (or two-mode ASM if
the Commonwealth opts for it) is a
minor deficiency and must be corrected
in the final 1/M SIP revision submitted
by the end of the 18 month interim
period.

The Commonwealth’s submittal meets
the quality control requirements of the
I/M rule for purposes of interim
approval.

Waivers and Compliance Via Diagnostic
Inspection—40 CFR §51.360

The I/M rule allows for the issuance
of a waiver, which is a form of
compliance with the program
requirements that allows a motorist to
comply without meeting the applicable
test standards. For enhanced I/M
programs, an expenditure of at least
$450 in repairs, adjusted annually to
reflect the change in the Consumer Price
Index (CPI) as compared to the CPI for
1989, is required in order to qualify for
a waiver. Waivers can only be issued
after a vehicle has failed a retest
performed after all qualifying repairs
have been made. Any available warranty
coverage must be used to obtain repairs
before expenditures can be counted
toward the cost limit. Tampering related
repairs shall not be applied toward the
cost limit. Repairs must be appropriate
to the cause of the test failure. Repairs
for 1980 and newer model year vehicles
must be performed by a recognized
repair technician. The I/M rule allows
for compliance via a diagnostic
inspection after failing a retest on
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emissions and requires quality control
of waiver issuance. The SIP must set a
maximum waiver rate and must
describe corrective action that would be
taken if the waiver rate exceeds that
committed to in the SIP.

75 Pa.C.S. §4706 and the
Pennsylvania proposed I/M regulation
provide the necessary authority to issue
waivers, set and adjust cost limits,
administer and enforce the waiver
system, and set a $450 cost limit and
allow for an annual adjustment of the
cost limit to reflect the change in the
CPI as compared to the CPI in 1989. The
Pennsylvania proposed I/M regulation
includes provisions which address
waiver criteria and procedures,
including cost limits, tampering and
warranty related repairs, quality control
and administration.

The Commonwealth has set a 3%
maximum waiver rate, as a percentage
of failed vehicles, for both pre-1981 and
1981 and later vehicles. The
Commonwealth has committed to, as
per 40 CFR 851.360, corrective actions
to be taken if the waiver rate exceeds
3%. This waiver rate has been used in
the performance standard modeling
demonstration.

The Commonwealth’s proposed
regulation allows emission inspection
stations to issue waivers. The I/M rule,
40 CFR §51.360(c)(1), only allows the
State or a single contractor to issue
waivers. This is a minor deficiency and
must be corrected in the final I/M SIP
revision submitted by the end of the 18
month interim period.

The Pennsylvania submittal meets the
waiver requirements of the I/M rule for
purposes of interim approval.

Motorist Compliance Enforcements—40
CFR §51.361

The I/M rule requires that compliance
shall be ensured through the denial of
motor vehicle registration in enhanced
I/M programs unless an exception for
use of an existing alternative is
approved. An enhanced I/M area may
use either sticker-based enforcement
programs or computer-matching
programs if either of these programs
were used in the existing program,
which was operating prior to passage of
the 1990 Clean Air Act Amendments,
and it can be demonstrated that the
alternative has been more effective than
registration denial. Currently the I/M
rule does not provide this alternative for
newly implementing enhanced areas,
including newly subject areas in a state
with an I/M program in another part of
the state. In a separate action expected
to be taken shortly, EPA intends to take
direct final action to amend 40 CFR
8§51.361 to allow in the alternative, the

use of more effective pre-existing
motorist compliance enforcement
mechanism anywhere within a State.
EPA proposes to approve
Pennsylvania’s use of sticker
enforcement throughout the state, based
on the state’s demonstration of
effectiveness described below, provided
that EPA takes final action on this
amendment prior to final approval of
the Pennsylvania program.

In addition, the SIP must provide
information concerning the enforcement
process, legal authority to implement
and enforce the program, and a
commitment to a compliance rate to be
used for modeling purposes and to be
maintained in practice.

The Commonwealth proposes to use
their pre-existing sticker enforcement
mechanism in all 25 counties. The
Commonwealth proposes to
demonstrate that its existing sticker
enforcement program is more effective
than registration denial. Pennsylvania’s
proposed I/M regulation provides the
legal authority to implement a sticker
enforcement system. The Pennsylvania
SIP commits to a compliance rate of
96% which was used in the
performance standard modeling
demonstration. EPA proposes to
conditionally approve the Pennsylvania
SIP based on receiving within 30 days
from this notice a commitment from the
Commonwealth to submit by a date
certain no later than November 15,
1997, a demonstration that meets the
requirements of 40 CFR §51.361(b) (1)
and (2) and demonstrates that the
Pennsylvania’s existing sticker
enforcement system is more effective
than registration denial enforcement.
The demonstration must be received by
EPA no later than November 15, 1997
because November 15, 1997 is the date
by which the Pennsylvania enhanced
I/M program must begin testing and
EPA believes that the demonstration
must be complete and submitted to EPA
by the time testing is required to begin.

Motorist Compliance Enforcement
Program Oversight—40 CFR §51.362

The I/M rule requires that the
enforcement program shall be audited
regularly and shall follow effective
program management practices,
including adjustments to improve
operation when necessary. The SIP shall
include quality control and quality
assurance procedures to be used to
insure the effective overall performance
of the enforcement system. An
information management system shall
be established which will characterize,
evaluate and enforce the program.

The Pennsylvania SIP contains a
commitment to contract with a private

vendor which will develop a manual
which addresses the quality assurance,
quality control and information
management of the motorist compliance
enforcement oversight program. The
submittal does not include the request
for proposals (RFP) that adequately
addresses how the private vendor will
comply with the motorist compliance
enforcement program oversight
requirements. This is a minor deficiency
and must be corrected in the final I/M
SIP revision submitted by the end of the
18 month interim period.

Quality Assurance—40 CFR §51.363

An ongoing quality assurance
program shall be implemented to
discover, correct and prevent fraud,
waste, and abuse in the program. The
program shall include covert and overt
performance audits of the inspectors,
audits of station and inspector records,
equipment audits, and formal training of
all state I/M enforcement officials and
auditors. A description of the quality
assurance program which includes
written procedure manuals on the above
discussed items must be submitted as
part of the SIP.

The Pennsylvania submittal contains
a commitment to contract with a private
vendor who will be charged with
developing a quality assurance program
that meets all requirements of 40 CFR
51.363.

Performance audits of inspectors will
consist of both covert and overt audits.

The submittal does not include a RFP
that adequately addresses how the
private vendor will comply with 40 CFR
51.363, does not include a procedures
manual which adequately addresses the
quality assurance program and does not
require annual auditing of the quality
assurance auditors as per 40 CFR
51.363(d)(2). These are minor
deficiencies and must be corrected in
the final I/M SIP revision submitted by
the end of the 18 month interim period.

The Pennsylvania submittal meets the
quality assurance requirements of the I/
M rule for purposes of interim approval.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

Enforcement against licensed stations,
contractors and inspectors must include
swift, sure, effective, and consistent
penalties for violation of program
requirements. The I/M rule requires the
establishment of minimum penalties for
violations of program rules and
procedures which can be imposed
against stations, contractors and
inspectors. The legal authority for
establishing and imposing penalties,
civil fines, license suspensions and
revocations must be included in the SIP.
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State quality assurance officials shall
have the authority to temporarily
suspend station and/or inspector
licenses immediately upon finding a
violation that directly affects emission
reduction benefits, unless
constitutionally prohibited. An official
opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The SIP
must describe the administrative and
judicial procedures and responsibilities
relevant to the enforcement process,
including which agencies, courts and
jurisdictions are involved, who will
prosecute and adjudicate cases and the
resources and sources of those resources
which will support this function.

The Pennsylvania submittal includes
the legal authority to establish and
impose penalties against stations and
inspectors. The penalty schedules for
inspectors and stations which are found
in the Commonwealth’s proposed
regulation meet the I/M rule
requirements and are approvable. The
Commonwealth’s July 27, 1996
supplement to the SIP revision states
that the Commonwealth auditor has the
authority to temporarily suspend station
and inspector licenses or certificates
immediately upon finding a violation.
The submittal includes descriptions of
administrative and judicial procedures
relevant to the enforcement process
which meet the I/M rule and are
approvable.

The SIP does not include provisions
to maintain and submit to EPA records
of all warnings, civil fines, suspensions,
revocations, violations and penalties
against inspectors and stations. This is
a minor deficiency and must be
corrected in the final I/M SIP revision
submitted by the end of the 18 month
interim period.

The Pennsylvania submittal meets the
enforcement against contractors,
stations and inspectors requirements of
the I/M rule for purposes of interim
approval.

Data Collection—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The I/
M rule requires data to be gathered on
each individual test conducted and on
the results of the quality control checks
of test equipment required under 40
CFR 51.359.

The submittal states that the
Commonwealth’s data collection will be
implemented by a private vendor and
will be in accordance with 40 CFR
§8§51.365 and 51.366. The submittal
also commits to gather and report the
results of the quality control checks

required under 40 CFR §51.359. The
submittal does not include a RFP that
adequately addresses how the private
vendor will comply with 40 CFR
8851.365 and 51.366. This is a minor
deficiency which must be corrected by
submitting the portion of the RFP which
adequately addresses data collection as
part of the final I/M SIP revision
submitted by the end of the 18 month
interim period.

The Pennsylvania submittal meets the
data collection requirements of the I/M
rule for purposes of interim approval.

Data Analysis and Reporting—40 CFR
§51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by the state
and EPA. The I/M rule requires annual
reports to be submitted which provide
information and statistics and
summarize activities performed for each
of the following programs: testing,
quality assurance, quality control and
enforcement. These reports are to be
submitted by July of each year and shall
provide statistics for the period of
January to December of the previous
year. In addition, a biennial report must
be submitted to EPA which adequately
addresses changes in program design,
regulations, legal authority, program
procedures and any weaknesses in the
program found during the two year
period and how these problems will be
or were corrected.

The Pennsylvania I/M SIP states that
data analysis and reporting will be
implemented by a private vendor and
provides a commitment that the reports
submitted to EPA will provide summary
data and other information as required
under 40 CFR §51.366. The
Commonwealth commits to submit
annual reports on test data, quality
assurance and quality control to EPA by
July of the subsequent year. A
commitment to submit a biennial report
to EPA which adequately addresses
reporting requirements set forth in 40
CFR §51.366(e) is also included in the
SIP.

The submittal does not include an
RFP that adequately addresses how the
private vendor will comply with 40 CFR
§51.366. This is a minor deficiency
which must be corrected by submitting
the portion of the RFP which adequately
addresses data analysis and reporting as
part of the final I/M SIP revision
submitted by the end of the 18 month
interim period.

The Pennsylvania submittal meets the
data analysis and reporting
requirements of the I/M rule for
purposes of interim approval.

Inspector Training and Licensing or
Certification—40 CFR §51.367

The I/M rule requires all inspectors to
be formally trained and licensed or
certified to perform inspections.

The Pennsylvania I/M regulation
requires all inspectors to receive formal
training, be certified by the PADOT and
renew the certification every two years.
The Commonwealth will hire a private
vendor to implement the inspector
training and certification program. The
Commonwealth’s proposed I/M
regulation includes a description of the
information covered in the training
program, a requirement for both written
and hands-on testing and a description
of the certification process. However,
the SIP fails to include requirements
that the inspectors are to complete a
refresher training course or pass a
comprehensive skill examination prior
to being recertified and does not include
a commitment that the Commonwealth
will monitor and evaluate the inspector
training program delivery. These are
minor deficiencies and must be
corrected in the final I/M SIP revision
submitted by the end of the 18 month
interim period.

The Pennsylvania submittal meets the
inspector training and licensing or
certification requirements of the I/M
rule for purposes of interim approval.

Public Information and Consumer
Protection—40 CFR §51.368

The I/M rule requires the SIP to
include public information and
consumer protection programs.

The Commonwealth will hire a
private vendor to implement the public
information program which educates
the public on I/M, state and federal I/M
rules, air quality and the role of motor
vehicles in the air pollution problem,
and other items as described in the I/M
rule. The submittal does not include an
RFP that adequately addresses how the
private vendor will comply with the
public information requirements of 40
CFR §51.368. This is a minor deficiency
which must be corrected by submitting
the portion of the RFP which adequately
addresses the public information
program as part of the final I/M SIP
revision submitted by the end of the 18
month interim period.

The Pennsylvania submittal meets the
public information and consumer
protection requirements of the I/M rule
for purposes of interim approval.

Improving Repair Effectiveness—40 CFR
§51.369

Effective repairs are the key to
achieving program goals. The I/M rule
requires states to take steps to ensure
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that the capability exists in the repair
industry to repair vehicles. The SIP
must include a description of the
technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements required in the I/M rule,
and a description of the repair
technician training resources available
in the community.

The Pennsylvania SIP requires the
implementation of a technical assistance
program. The Commonwealth will hire
a private vendor to implement a
technician hotline service. The
Commonwealth will periodically inform
the repair facilities of changes in the
program, training courses, and common
repair problems. The Commonwealth’s
proposed regulation provides for the
establishment and implementation of a
repair technician training program
which, at a minimum, covers the four
types of training described in 40 CFR
51.369(c).

The SIP does not include provisions
that meet the requirements of 40 CFR
51.368(a) and 51.369(b) for a repair
facility performance monitoring
program plan and for providing the
motorist with diagnostic information
based on the particular portions of the
test that failed. These are minor
deficiencies and must be corrected in
the final I/M SIP revision submitted by
the end of the 18 month interim period.

The Pennsylvania submittal meets the
improving repair effectiveness
requirements of I/M rule for purposes of
interim approval.

Compliance with Recall Notices—40
CFR 51.370

The I/M rule requires the states to
establish methods to ensure that
vehicles that are subject to enhanced I/
M and are included in a emission
related recall receive the required
repairs prior to completing the emission
test and/or renewing the vehicle
registration.

75 Pa.C.S. §4706 and the
Commonwealth’s proposed I/M
regulation provide the legal authority to
require owners to comply with emission
related recalls before completing the
emission test. The SIP includes
procedures to be used to incorporate
national database recall information into
either the data collection contractors
database or directly to the emission
inspection station. The submittal
includes a commitment to submit an
annual report to EPA which includes
the recall related information as
required in 40 CFR 51.370(c).

The Pennsylvania submittal meets the
recall compliance requirements of the I/
M rule for purposes of interim approval.

On-road Testing—40 CFR 51.371

On-road testing is required in
enhanced I/M areas. The use of either
remote sensing devices (RSD) or
roadside pullovers including tailpipe
emission testing can be used to meet the
I/M rule. The program must include on-
road testing of 0.5% of the subject fleet
or 20,000 vehicles, whichever is less, in
the nonattainment area or the I/M
program area. Motorists that have
passed an emission test and are found
to be high emitters as a result of an on-
road test shall be required to pass an
out-of-cycle test.

Legal authority to implement the on-
road testing program and enforce off-
cycle inspection and repair
requirements is contained in 75 Pa.C.S.
§4706 and the Commonwealth’s
proposed I/M regulation. The SIP
submittal requires the use of RSD or
systematic roadside checks to test
20,000 vehicles per year in the I/M
program area and will be implemented
by a private vendor. A description of the
program which includes test limits and
criteria is found in the SIP.

The submittal does not contain
sufficient information on resource
allocations, methods of analyzing and
reporting the results of the testing and
information on staffing requirements for
both the Commonwealth and the private
vendor. These are minor deficiencies
and must be corrected in the final I/M
SIP revision submitted by the end of the
18 month interim period.

The Pennsylvania submittal meets the
on-road testing requirements of the I/M
rule for purposes of interim approval.

State Implementation Plan
Submissions/Implementation
Deadlines—40 CFR §§51.372-373

The Pennsylvania submittal included
the Commonwealth’s proposed I/M
regulations, legislative authority to
implement the program, a modeling
demonstration showing that the
program design meets the performance
standard, evidence of adequate funding
and resources to implement the
program, and a discussion of each of the
required program design elements.

75 Pa.C.S. 84706 provides the legal
authority to implement the program.
However, 75 Pa.C.S. §4706 states “‘this
program shall be established in all areas
of this Commonwealth where the
secretary certifies by publication in the
Pennsylvania Bulletin that a system is
required in order to comply with
Federal law. Any area, counties, county
or portion thereof certified to be in the

program by the secretary must be
mandated to be in the program by
Federal law.” 75 Pa.C.S. § 4706 requires
“‘at least 60 days prior to the
implementation of any enhanced
emission inspection program developed
under this subsection, the Secretary of
Transportation shall certify by notice in
the Pennsylvania Bulletin that an
enhanced emission inspection program
will commence”. The Pennsylvania I/M
proposed regulation, 67 Pa. Code
§177.22, states ‘‘the enhanced I/M
program, as described in this chapter,
will commence on a date designated by
the Secretary by notice in the
Pennsylvania Bulletin. The notice will
provide affected motorists with at least
60 days notice”. EPA, therefore,
proposes to conditionally approve the
Pennsylvania SIP based on receiving
from the Commonwealth within 30 days
of this notice a commitment to publish
a notice in the Pennsylvania Bulletin by
a date certain no later than September
15, 1997 certifying the start date for the
I/M program so that the program for the
five county Philadelphia and four
county Pittsburgh areas can start no
later than November 15, 1997 and so
that the remaining 16 counties can start
no later than November 15, 1999. If the
Commonwealth does not meet the
commitment, EPA will promptly issue a
letter to the Commonwealth indicating
that the conditional approval has been
converted to a disapproval.

I11. Discussion of Rulemaking Action

Today’s notice of proposed
rulemaking begins a 30 day clock for the
Commonwealth to make a commitment
to EPA to correct the major elements of
the SIP that EPA considers deficient, by
a date certain, within 1 year of interim
approval. These elements are:
geographic coverage and program start
dates, program evaluation, enhanced
performance standard, test types, test
procedures and emission standards, test
equipment specifications and motorist
compliance enforcement. If the
Commonwealth does not make such
commitments within 30 days, EPA
today is proposing in the alternative that
this SIP revision be disapproved.

In an April 13, 1995 letter EPA
notified Pennsylvania that the
conditional approval of the
Pennsylvania enhanced I/M SIP revision
had been converted to a disapproval (60
FR 47084). The letter triggered the 18-
month time clock for the mandatory
application of sanctions under section
179(a) of the CAA. This 18-month
sanction clock will expire on October
13, 1996 at which time 2:1 stationary
sources offsets would be automatically
imposed. In the Final Rules section of
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today’s Federal Register, 61 FR 51598,
EPA has published an interim final
determination to defer sanctions based
on the determination that Pennsylvania
has cured the SIP deficiency triggering
the clock for the duration of EPA’s
rulemaking process on the I/M SIP
revision. This interim determination
will not stop the sanctions clock but
will defer the implementation of
sanctions until either the conditional
interim approval is converted to a
disapproval, the interim approval
lapses, the full SIP is approved or the
full SIP is disapproved.

If the Commonwealth makes the
required commitments within 30 days,
EPA’s conditional approval of the plan
will last until the date by which the
Commonwealth has committed to cure
all of the deficiencies. EPA expects that
within this period the Commonwealth
will not only correct the deficiencies as
committed to by the Commonwealth,
but that the Commonwealth will also
begin program start-up no later than
November 15, 1997 in the five county
Philadelphia and four county Pittsburgh
areas. If the Commonwealth does not
correct deficiencies and implement the
interim program in said areas by no later
than November 15, 1997, EPA is
proposing in this notice that the interim
approval will convert to a disapproval
upon a finding letter being sent by EPA
to the Commonwealth.

1. Explanation of the Interim
Approval

At the end of the 18 month interim
period, the approval status for this
program will automatically lapse
pursuant to the NHSDA. It is expected
that the Commonwealth will make a
demonstration of the program’s
effectiveness using an appropriate
evaluation criteria. As EPA expects that
the Pennsylvania I/M program will have
started by no later than November 15,
1997, the Commonwealth will have
approximately 6 months of program
data that can be used for the
demonstration. If the Commonwealth
fails to provide a demonstration of the
program’s effectiveness to EPA within
18 months of the final interim
rulemaking, the interim approval will
lapse, and EPA will be forced to
disapprove the Commonwealth’s
permanent I/M SIP revision. If the
Commonwealth’s program evaluation
demonstrates a lesser amount of
emission reductions actually realized
than were claimed in the
Commonwealth’s previous submittal,
EPA will adjust the Commonwealth’s
credits accordingly, and use this
information to act on the

Commonwealth’s permanent I/M
program.

V. Further Requirements for Permanent
I/M SIP Approval

At the end of the 18 month period,
final approval of the Commonwealth’s
plan will be granted based upon the
following criteria:

1. The Commonwealth has complied
with all the conditions of its
commitment to EPA,

2. EPA’s review of the
Commonwealth’s program evaluation
confirms that the appropriate amount of
program credit was claimed by the
Commonwealth and achieved with the
interim program,

3. Final program regulations are
submitted to EPA, and

4. The Commonwealth’s I/M program
meets all of the requirements of EPA’s
I/M rule, including those deficiencies
identified herein as minor for purposes
of interim approval.

V1. EPA’s Evaluation of the Interim
Submittal

EPA’s review of the Commonwealth’s
submittal indicates that with
satisfaction of the conditions described
above, the Commonwealth will have
adopted an enhanced I/M program in
accordance with the requirements of the
NHSDA. EPA is proposing conditional
interim approval of the Pennsylvania
SIP revision for an enhanced I/M
program and the supplements to that
revision submitted on June 27, 1996 and
July 29, 1996. EPA is soliciting public
comments on the issues discussed in
this notice or on other relevant matters.
These comments will be considered
before taking final interim action.
Interested parties may participate in the
Federal rulemaking procedure by
submitting written comments to the
EPA Regional office listed in the
ADDRESSES section of this notice.

Proposed Action

EPA is proposing conditional interim
approval of this revision to the
Pennsylvania SIP for an enhanced I/M
program if a commitment is received
from the Commonwealth within 30 days
of the date of this proposal, to correct
the identified deficiencies by a date
certain within one year from the date of
the final interim approval. The
conditions for approvability are as
follows:

(1) By no later than September 15,
1997, a notice must be published in the
Pennsylvania Bulletin by the Secretary
of the Department of Transportation
which certifies that the enhanced I/M
program is required in order to comply
with federal law, certifies the

geographic areas which are subject to
the enhanced I/M program (the
geographic coverage must be identical to
that listed in Appendix A-1 of the
March 22, 1996 SIP submittal), and
certifies the commencement date of the
enhanced I/M program. The
commencement date for the five county
Philadelphia and four county Pittsburgh
areas must be no later than November
15, 1997 and the commencement date
for the remaining 16 counties must be
no later than November 15, 1999;

(2) The Commonwealth must submit
to EPA as a SIP amendment by a date
certain within twelve months of the
final interim ruling, the final
Pennsylvania I/M regulation which
requires METT be performed on 0.1% of
the subject fleet each year as per 40 CFR
§51.353(c)(3) and meets the program
evaluation elements as specified in 40
CFR §51.353(b)(1) & (c);

(3) By a date certain no later than
November 15, 1997, the Commonwealth
must submit a demonstration to EPA as
an amendment to the SIP that meets the
requirements of 40 CFR §51.361(b)(1) &
(2) and demonstrates that
Pennsylvania’s existing sticker
enforcement system is more effective
than registration denial enforcement;

(4) If, within 30 days of the proposed
interim ruling, the Commonwealth of
Pennsylvania submits to EPA test
procedures, specifications and
standards for one-mode ASM (or two-
mode ASM if the Commonwealth opts
for two-mode ASM) and two speed idle
testing which are acceptable to EPA,
then EPA proposes to conditionally
approve the Pennsylvania SIP if the
Commonwealth adopts and submits to
EPA as a SIP amendment by a date
certain within twelve months of the
final interim ruling, the final
Pennsylvania I/M regulation which
requires and specifies (and reflects the
modeling assumptions found in the
March 22, 1996 submittal and July 29,
1996 supplement) the following:
exhaust & evaporative test types and
procedures which are acceptable to both
the Commonwealth and EPA, visual
inspection for presence and tampering
of emission control devices, equipment
specifications which are acceptable to
both the Commonwealth and EPA,
emission standards for both exhaust and
evaporative testing which are acceptable
to both the Commonwealth and EPA,
and a technician training and
certification (TTC) program.

(5) The Commonwealth must perform
and submit the necessary new modeling
and demonstration that the program will
meet the performance standard, within
one year from final conditional interim
approval. If the Commonwealth fails to
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submit this new modeling within one
year, EPA proposes that the conditional
interim approval will convert to a
disapproval upon a letter from EPA
indicating that the Commonwealth has
failed to submit, timely, the modeling
and demonstration of compliance with
the performance standard.

The following minor deficiencies
must be corrected in the final I/M SIP
revision submitted by the end of the 18
month interim period:

(1) Detail the number of personnel
and equipment dedicated to the quality
assurance program, data collection, data
analysis, program administration,
enforcement, public education and
assistance, on-road testing and other
necessary functions as per 40 CFR
§51.354;

(2) The definition of light duty truck
in the definitions section of the
Pennsylvania I/M regulation must
provide for coverage up to 9,000 pounds
GVWR;

(3) The Pennsylvania I/M regulation
must require implementation of the
final full stringency emission standards
at the beginning of the second test cycle
so that the state can obtain the full
emission reduction program credit prior
to the first program evaluation date;

(4) The Pennsylvania I/M regulation
must require a real time data link
between the state or contractor and each
emission inspection station as per 40
CFR 51.358(b)(2);

(5) Provide quality control
requirements for one-mode ASM (or
two-mode ASM if the Commonwealth
opts for it);

(6) The Pennsylvania I/M regulation
must only allow the Commonwealth or
a single contractor to issue waivers as
per 40 CFR 51.360(c)(1);

(7) The final I/M SIP submittal must
include the RFP that adequately
addresses how the private vendor will
comply with the motorist compliance
enforcement program oversight
requirements as per 40 CFR 51.362;

(8) The final I/M SIP submittal must
include the RFP that adequately
addresses how the private vendor will
comply with 40 CFR 51.363, a
procedures manual which adequately
addresses the quality assurance program
and a requirement that annual auditing
of the quality assurance auditors will
occur as per 40 CFR 51.363(d)(2);

(9) The final I/M SIP submittal must
include provisions to maintain and
submit to EPA records of all warnings,
civil fines, suspensions, revocations,
violations and penalties against
inspectors and stations as per 40 CFR
51.364;

(10) The final I/M SIP submittal must
include a RFP that adequately addresses

how the private vendor will comply
with 40 CFR 51.365 and 51.366;

(11) The Pennsylvania regulation
must require that the inspectors
complete a refresher training course or
pass a comprehensive skill examination
prior to being recertified and the final
SIP revisions must include a
commitment that the Commonwealth
will monitor and evaluate the inspector
training program delivery as per 40 CFR
51.367;

(22) The final I/M SIP submittal must
include a RFP that adequately addresses
how the private vendor will comply
with the public information
requirements of 40 CFR 51.368;

(13) The Pennsylvania I/M regulation
must include provisions that meet the
requirements of 40 CFR 51.368(a)and
51.369(b) for a repair facility
performance monitoring program plan
and for providing the motorist with
diagnostic information based on the
particular portions of the test that were
failed; and

(14) The final I/M SIP submittal must
contain sufficient information to
adequately address the on-road test
program resource allocations, methods
of analyzing and reporting the results of
the on-road testing and information on
staffing requirements for both the
Commonwealth and the private vendor
for the on-road testing program.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under Section 110 and
Subchapter I, Part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a

flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

The Administrator’s decision to
approve or disapprove the Pennsylvania
enhanced I/M SIP revision will be based
on whether it meets the requirements of
section 110(a)(2)(A)-(K) and part D of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Section 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
Recordkeeping requirements.
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Authority: 42 U.S.C. 7401-7671q.

Dated: September 12, 1996.
William T. Wisniewski,
Acting Regional Administrator, Region Ill.
[FR Doc. 96-25398 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[TX55-1-6879; FRL-5611-6]

Approval and Promulgation of Air
Quality State Implementation Plans
(SIP); Texas: Motor Vehicle Inspection
and Maintenance (I/M) Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim rule.

SUMMARY: The EPA is proposing a
conditional interim approval of an I/M
program proposed by the State, based
upon the State’s good faith estimate of
emission reductions indicating that the
State’s network design credits are
appropriate and the revision is
otherwise in compliance with the Clean
Air Act (the Act). This action is being
taken under section 348 of the National
Highway System Designation Act of
1995 (NHSDA) and section 110 of the
Act. The EPA is proposing a conditional
approval because the State’s SIP
revision is lacking legislative authority
needed to implement certain elements
of the program.

If the State corrects these deficiencies
within 1 year of the final interim ruling,
then this interim approval shall expire
on the earlier of 18-months from final
interim approval, or on the date of EPA
action taking final full approval of this
program. If the conditions are not met
within 1 year, EPA proposes in the
alternative to disapprove the SIP
revision. The EPA will notify the State
by letter that the conditions have not
been met and that the conditional
approval has converted to a disapproval.
Furthermore, EPA proposes that the
State’s program must start no later than
November 15, 1997 in all I/M program
areas. The EPA also proposes that if the
State fails to start its program as defined
in this document, the approval granted
under the provisions of the NHSDA wiill
convert to a disapproval. The EPA will
notify the State by letter that the
approval has converted to a disapproval
for failure to start the program according
to the schedule.

The EPA is also proposing removal of
the previously approved I/M program
from the SIP which was approved on
August 22, 1994.

DATES: Comments must be received on
or before November 4, 1996.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section, at the EPA Regional Office
listed below. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Persons interested in
examining these documents should
make an appointment with the
appropriate office at least 24 hours
before the visiting day.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD
L), 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202-2733.

Texas Natural Resource Conservation
Commission, 12100 Park 35 Circle,
Austin, Texas 78711-3087.

FOR FURTHER INFORMATION CONTACT: Mr.

James F. Davis, Air Planning Section

(6PD-L), EPA Region 6, 1445 Ross

Avenue, Dallas, Texas 75202—-2733,

telephone (214) 665-7584.

SUPPLEMENTARY INFORMATION:

I. Background

A. Previous State Submittal Under the
1990 Act

On November 12, 1993, and in several
later submittals, the State of Texas made
its submission of an I/M program which
met the requirements of the Act and
Federal I/M rule promulgated on
November 5, 1992. This program was
given final approval by EPA in a
Federal Register notice dated August
22,1994 (59 FR 43046-43048). The
program was designed to be a test-only
testing program with most vehicles
receiving an I/M loaded mode transient
emission test known as the IM240. The
program was designed, developed and
began operation in January 1995 before
being halted by the Texas Legislature
and Governor.

While EPA fully supported this
program and believes it would have
been very effective in reducing mobile
source emissions if continued, various
states including Texas desired greater
flexibility in implementing their I/M
programs. In response to this desire, on
September 18, 1995, EPA revised and
finalized 1/M rules which gave states
much greater flexibility in
implementing their I/M programs. One
element of the I/M flexibility
amendments included a provision for a
new low enhanced performance
standard which would allow for less
stringent I/M programs if other required
air quality goals were met. Also,
included in these rules was a provision
that nonattainment areas with
populations under 200,000 such as
Beaumont/Port Arthur would not need

to implement an I/M program if other
required air quality goals were met. In
addition, on November 28, 1995, the
NHSDA was signed which allowed even
greater flexibility in I/M programs for
states especially in the area of emission
reduction estimates. The revised Texas
I/M program, while meeting the
minimum of Federal requirements (with
the exceptions identified in this notice),
represents a substantially less effective
I/M program than the previously
approved program.

B. Impact of the National Highway
System Designation Act on the Design
and Implementation of Inspection and
Maintenance Programs under the Clean
Air Act

The NHSDA establishes two key
changes to the enhanced I/M rule
requirements previously developed by
EPA. Under the NHSDA, EPA cannot
require states to adopt or implement
centralized, test-only IM240 enhanced
vehicle I/M programs as a means of
compliance with section 182, 184 or 187
of the Act. Also under the NHSDA, EPA
cannot disapprove a state SIP revision,
nor apply an automatic discount to a
state SIP revision under section 182, 184
or 187 of the Act, because the I/M
program in such plan revision is
decentralized, or a test-and-repair
program. Accordingly, the so-called ‘50
percent credit discount” that was
established by the EPA’s I/M Program
Requirements Final Rule, (published
November 5, 1992, at 57 FR 52950, and
herein referred to as the I/M Rule) has
been effectively replaced with a
presumptive equivalency criteria, which
places the emission reductions credits
for decentralized networks on par with
credit assumptions for centralized
networks, based upon a state’s good
faith estimate of reductions as provided
by the NHSDA and explained below in
this section.

EPA’s I/M Rule established many
other criteria unrelated to network
design or test type for states to use in
designing enhanced I/M programs. All
other elements of the I/M Rule, and the
statutory requirements established in
the Act continue to be required of those
states submitting I/M SIP revisions
under the NHSDA, and the NHSDA
requires that these submittals must
otherwise comply in all respects with
the I/M Rule and the Act.

The NHSDA also requires states to
swiftly develop, submit, and begin
implementation of these enhanced I/M
programs, since the anticipated start-up
dates developed under the Act and
EPA'’s rules have already been delayed.
In requiring states to submit these plans
within 120 days of the NHSDA passage,
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and in allowing these states to submit
proposed regulations for this plan
(which can be finalized and submitted
to EPA during the interim period), it is
clear that Congress intended for states to
begin testing vehicles as soon as
practicable, now that the decentralized
credit issue has been clarified and
directly addressed by the NHSDA.

Submission criteria described under
the NHSDA allows for a state to submit
proposed regulations for this interim
program, provided that the State has all
of the statutory authority necessary to
carry out the program. Also, in
proposing the interim credits for this
program, states are required to make
good faith estimates regarding the
performance of their enhanced I/M
program. Since these estimates are
expected to be difficult to quantify, the
State need only provide that the
proposed credits claimed for the
submission have a basis in fact. A good
faith estimate of a state’s program may
be an estimate that is based on any of
the following: the performance of any
previous I/M program; the results of
remote sensing or other roadside testing
techniques; fleet and vehicle miles
traveled profiles; demographic studies;
or other evidence which has relevance
to the effectiveness or emissions
reducing capabilities of an I/M program.

This action is being taken under the
authority of both the NHSDA and
section 110 of the Act. Section 348 of
the NHSDA expressly directs EPA to
issue this interim approval for a period
of 18 months, at which time the interim
program will be evaluated in concert
with the appropriate state agencies and
EPA. The Conference Report on section
348 of the NHSDA states that it is
expected that the proposed credits
claimed by the State in its submittal,
and the emissions reductions
demonstrated through the program data
may not match exactly at that time.
Therefore, the Conference Report
suggests that EPA use the program data
to appropriately adjust these credits on
a program basis as demonstrated by the
program data.

Furthermore, EPA believes that in
also taking action under section 110 of
the Act, it is appropriate to propose
granting a conditional approval to this
submittal since there are some
deficiencies with respect to Act
statutory and regulatory requirements
(identified herein) that EPA believes can
be corrected by the State during the
interim period.

C. Interim Approvals Under the NHSDA

The NHSDA directs EPA to grant
interim approval for a period of 18
months to approvable I/M submittals

under this Act. This Act also directs
EPA and the states to review the interim
program results at the end of 18 months,
and to make a determination as to the
effectiveness of the interim program.
Following this demonstration, EPA will
adjust any credit claims made by the
State in its good faith effort to reflect the
emission reductions actually measured
by the state during the program
evaluation period. The NHSDA is clear
that the interim approval period shall
last for only 18 months, and that the
program evaluation is due to EPA at the
end of that period. Therefore, EPA
believes Congress intended for these
programs to start-up as soon as possible,
which EPA believes should be at the
latest by November 15, 1997. The EPA
believes that in setting such a strict
timetable for program evaluations under
the NHSDA, that Congress recognized
and attempted to mitigate any further
delay with the start-up of this program.
For the purposes of this program, “start-
up” is defined as a fully operational
program which has begun regular,
mandatory inspections and repairs,
using the final test strategy and covering
each of a state’s required areas. The EPA
proposes that if the State fails to start its
program on this schedule, the approval
granted under the provisions of the
NHSDA will convert to a disapproval
after a finding letter is sent to the State.

The program evaluation to be used by
the State during the 18-month interim
period must be acceptable to EPA. The
EPA anticipates that such a program
evaluation process will be developed by
the Environmental Council of States
group that has convened and that was
organized for this purpose. The EPA
further anticipates that in addition to
the interim, short term evaluation, the
State will conduct a long term, ongoing
evaluation of the I/M program as
required by the I/M rule in sections
51.353 and 51.366.

D. Process for Full Approvals of This
Program Under the Act

In accordance with NHSDA
requirements, this interim rulemaking
will expire 18 months of the final
interim approval, or the date of final full
approval, whichever comes first. A full
approval of the State’s final I/M SIP
revision (which will include the State’s
program evaluation) is still necessary
under section 110 and under section
182, 184 or 187 of the Act. After EPA
reviews the State’s submitted program
evaluation, final rulemaking on the
State’s SIP revision will occur.

Il. EPA’s Analysis of Texas’s Submittal

In response to this flexibility, in a
letter dated March 12, 1996, Texas

submitted its revised I/M program to
EPA Region 6 within the submission
deadlines contained in the NHSDA. The
submission was received in our office
on March 14, 1996. It contained a SIP
narrative, proposed Texas Natural
Resource Conservation Commission
(TNRCC) I/M rules, and several
appendices addressing the requirements
of the I/M program. In addition, the

I/M SIP including finalized TNRCC
regulations, revised SIP narrative and
responses to comments received during
the State’s public comment period was
received in the Region 6 office on June
27, 1996. The submittals were intended
to fulfill the requirements of the Act and
the NHSDA for the nonattainment areas
of Texas which are required to
implement I/M programs. The SIP
revision also contains enabling
legislation that will allow the State to
implement most of the elements of the
I/M program (with the exceptions noted
in this conditional rulemaking), their
modeling analysis, and a good faith
estimate that includes the State’s basis
for emission reductions claims of the
program. The State’s credit assumptions
were based upon the removal of the 50
percent credit discount for all portions
of the program that are based on a test-
and-repair network, and the application
of the State’s own good faith estimate of
the effectiveness of its decentralized test
and repair program.

The EPA has reviewed the State’s
submittal against the requirements
contained in the NHSDA, the Act, and
Federal I/M rules (40 CFR part 51
subpart S). On April 10, 1996, the
Region provided its comments to the
State resulting from this review. The
Region highlighted the need for the
State to obtain all of the additional
legislative and regulatory authority
required to implement the proposed
program.

As outlined in the Governor’s
Executive Order, the additional
legislative authority that the Governor
intends to support includes: (1) The
denial of reregistration of vehicles that
have not complied with I/M program
requirements, (2) the establishment of a
class C misdemeanor penalty for
operating a gross polluting vehicle in a
nonattainment area, and (3) the
requirement for an inspection within 60
days of resale and prior to transfer of
title to nonfamily member consumers in
Dallas, Tarrant, or Harris counties. In
addition, the Region commented that
the Texas Department of Safety (DPS)
rules for the I/M program were needed
before EPA could take a final full
approval action on this plan. The other
comments and questions stated in our
letter reflected a comparison of the
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revised Texas I/M SIP with the Federal
I/M rules.

The EPA has reviewed the State
responses to comments which were in
large part satisfactory to EPA. The major
deficiencies of legislative authority
outlined in this notice can be corrected
in the next Texas legislative session.
The State must correct these major
deficiencies within 12 months of final
action by EPA, or this approval will
automatically convert to a disapproval
under the Act section 110(k)(4). The
EPA has also identified certain minor
deficiencies in the SIP, which are
itemized below. In the response to EPA
comments at the State’s public hearing,
the State has made commitments to
correct two minor deficiencies
concerning the future submittal a State
Attorney General’s opinion regarding
State constitutional impediments to
immediate suspension authority of
inspectors (and seek additional
immediate suspension authority if
needed) and a penalty schedule. The
EPA has determined that delayed
correction of these minor deficiencies
will have a de minimis impact on
implementation of the I/M program.
Therefore, EPA will not impose
conditions on interim approval with
respect to these deficiencies. However,
the State must correct these deficiencies
during the 18-month term of the interim
approval to support full approval of its
I/M SIP. So long as the State corrects
these minor deficiencies prior to final
action on the State’s full I/M SIP, EPA
concludes that failure to correct the
deficiencies in the short term is de
minimis and will not adversely affect
EPA'’s ability to give interim approval to
the proposed I/M program.

The following analysis addresses how
the State intends to fulfill the
requirements of the Federal I/M rules. A
more detailed analysis of the State
submittals and copy of EPA’s comments
on the plan are included in the
Technical Support Document for this
action and may be obtained from the
EPA Region 6 office. A summary of the
EPA’s findings follows.

Section 51.350 Applicability

The SIP needs to describe the
applicable areas in detail and,
consistent with §51.372 of the Federal
I/M rule, shall include the legal
authority or rules necessary to establish
program boundaries.

The revised Texas I/M regulations
specify that I/M programs will be
implemented in Dallas, Tarrant, Harris,
and El Paso counties. A basic I/M
program will be implemented in Dallas
and Tarrant counties, while low
enhanced I/M programs will be

implemented in Harris and EIl Paso
counties. As the State’s submittal
indicates, vehicles traveling in from
counties surrounding the Dallas, Tarrant
and Harris counties will be subject to
the I/M program through remote sensing
to ensure that the entire urbanized area
coverage requirements are minimally
met. Without the additional remote
sensing coverage the Dallas/Fort Worth
area would have fallen approximately
147,000 vehicles short of the
requirements, while the Houston area
would have fallen about 65,000 vehicles
short. The State has committed to cover
at least these amounts of commuting
vehicles in the remote sensing program.
The Federal I/M flexibility rule
promulgated September 18, 1995,
allowed for the removal of the
Beaumont/Port Arthur area from the 1/
M program. Currently, the State does
not have the legislative authority to
enforce the remote sensing program, but
the Governor’s Executive Order states
the Governor intends to support such
legislation in the next State legislative
session. If the remote sensing program
proves to be ineffective or not
practicable by the end of this interim
approval action, the Texas I/M program
area will need to be expanded to make
up the urbanized area shortfall. The
State submittal meets the applicability
requirements of the Federal I/M
regulations for conditional interim
approval.

Section 51.351-2 Enhanced and Basic
I/M Performance Standard

The I/M programs provided for in the
SIP are required to meet a performance
standard, either basic or enhanced as
applicable. The performance standard
sets an emission reduction target that
must be met by a program in order for
the SIP to be approvable. The SIP must
also provide that the program will meet
the performance standard in actual
operation, with provisions for
appropriate adjustments if the standard
is not met. Equivalency of the emission
levels which need to be achieved by the
I/M program design in the SIP to those
of the model program described in this
section must be demonstrated using the
most current version of EPA’s mobile
source emission model, or an alternative
approved by the Administrator.

The State has submitted a modeling
demonstration using the EPA computer
model MOBILE5a showing that the low
enhanced performance standard is met
in the Houston and El Paso areas, and
the basic I/M performance standard is
met in the Dallas/Fort Worth area. The
low enhanced performance standard is
established in 40 CFR 51.351(g). That
section provides that states may select

the low enhanced performance standard
if they have an approved SIP for
reasonable further progress in 1996,
commonly known as a 15 percent
reduction SIP. In fact, EPA approval of
15 percent plans has been delayed, and
although EPA is preparing to take action
on 15 percent plans in the near future,
it is unlikely that EPA will have
completed final action on most 15
percent plans prior to the time EPA
believes it would be appropriate to give
final interim approval to I/M programs
under the NHSDA.

In enacting the NHSDA, Congress
evidenced an intent to have states
promptly implement I/M programs
under interim approval status to gather
the data necessary to support state
claims of appropriate credit for
alternative network design systems. By
providing that such programs must be
submitted within a four month period,
that EPA could approve I/M programs
on an interim basis based only upon
proposed regulations, and that such
approvals would last only for an 18-
month period, it is clear that Congress
anticipated both that these programs
would start quickly and that EPA would
act quickly to give them interim
approval.

Many states have designed a program
to meet the low enhanced performance
standard, and have included that
program in their 15 percent plan
submitted to EPA for approval. Such
states anticipated that EPA would
propose approval both of the I/M
programs and the 15 percent plans on a
similar schedule, and thus that the I/M
programs would qualify for approval
under the low performance standard.
The EPA does not believe it would be
consistent with the intent of the NHSDA
to delay action on interim I/M approvals
until the agency has completed action
on the corresponding 15 percent plans.
Although EPA acknowledges that under
its regulations, full final approval of a
low enhanced I/M program after the 18-
month evaluation period would have to
await approval of the corresponding 15
percent plan, EPA believes that in light
of the NHSDA it can take final interim
approval of such I/M plans provided
that the agency has determined as an
initial matter that approval of the 15
percent plan is appropriate, and has
issued a proposed approval of that 15
percent plan.

The State has adopted and submitted
a revised 15 percent plan which
includes the low enhanced I/M
program. The EPA is currently
reviewing that plan and plans to
propose action on it shortly. The EPA
here proposes to approve the I/M
program as satisfying the low enhanced
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performance standard provided that
EPA does propose to approve the 15
percent plan containing that program.
Should EPA propose approval of the 15
percent plan, EPA will proceed to take
final interim approval action on the I/
M plan. The EPA proposes in the
alternative that if EPA proposes instead
to disapprove the 15 percent plan, EPA
would then disapprove the I/M plan as
well because the State would no longer
be eligible to select the low enhanced
performance standard under the terms
of 51.351(g).

The State’s modeling originally
assumed 40 percent of the vehicles
received loaded mode tests. However,
the State is removing loaded mode
testing commitments from its SIP. While
EPA fully supports the use of loaded
mode testing and believes loaded testing
to be more effective, revised modeling
has been submitted to EPA which shows
that removing loaded mode testing from
the SIP will still enable the State to meet
the low enhanced and basic
performance zstandard for each
respective area. Neither the low
enhanced or basic performance standard
modeling input parameters include a
loaded mode component or
requirement. Under the provisions of
the NHSDA, the State is claiming full
credit for vehicles that are tested at test-
and-repair stations based on the State’s
program design, and claiming full credit
for self-testing of fleets. At the end of
the 18-month approval, the program
demonstration will have to verify the
appropriateness of the State’s credit
estimates.

In its submittals, the State has
claimed more credit for its gas cap
evaporative system pressure test than
can be justified by EPA’s own current
data or any other source of data
provided to the EPA. The EPA’s
guidance for emission reduction credit
for the gas cap check is expressed in a
December 1994 policy memorandum
entitled, ““Credit for Gas Cap Check plus
Purge Test.” However, the additional
credit claimed does not make a
difference with regard to the general
approvability of the I/M program under
the NHSDA, since the program appears
to meet the low enhanced I/M
performance standard with or without
the additional credit claimed for the gas
cap test. The EPA anticipates the State
will gather data during the operation of
its program or may choose to seek out
alternative data sources to share with
EPA which potentially could justify a
higher level of credit than EPA’s current
policy. As always, EPA would evaluate
any data submitted by a state as the
basis for credit claims made and convey
the results of such evaluation to the

state. If such data indicates a higher
level of credit is justified, EPA will
evaluate the appropriateness of its
current policy based on such new data
at that time. The State submittal meets
the enhanced and basic performance
standard requirements of the Federal
I/M regulations for interim approval.

Section 51.353 Network Type and
Program Evaluation

The SIP must include a description of
the network to be employed, and the
required legal authority. Also, for
enhanced areas, the SIP must include a
description of the evaluation schedule
and protocol, the sampling
methodology, the data collection and
analysis system, the resources and
personnel for evaluation, related details
of the evaluation program, and the legal
authority enabling the evaluation
program.

The State is implementing a
decentralized testing network which
will allow for both test-only and test-
and-repair stations. While the State is
planning to allow for some types of
maintenance functions at test-only
facilities, EPA believes that such
network design issues as they relate to
credit estimates are essentially moot due
to the passage of the NHSDA. The
TNRCC commits in the SIP to develop
an acceptable one time evaluation of the
I/M program to meet the NHSDA
requirements. In addition, the SIP
commits to meet the ongoing program
evaluation of mass emission testing of at
least 0.1 percent of subject vehicles and
reporting the results of such evaluation
on a biennial basis beginning on January
1, 1999. Resources and personnel
adequate for the program evaluation are
described in the SIP. Legal authority
which is contained in the Texas Health
and Safety Code Sections 382.017 and
382.037 (changed to 382.027) (Vernon
1992) authorizes TNRCC to implement
the program and conduct the program
evaluation. The State submittal meets
the network type and program
evaluation requirements of the Federal
I/M regulations for interim approval.

Section 51.354 Adequate Tools and
Resources

The SIP is required to include a
description of the resources that will be
used for program operation and discuss
how the performance standard will be
met which includes: (1) A detailed
budget plan which describes the source
of funds for personnel, program
administration, program enforcement,
purchase of necessary equipment (such
as vehicles for undercover audits), and
any other requirements discussed
throughout, for the period prior to the

next biennial self-evaluation required in
the Federal I/M rule, and (2) a
description of personnel resources. The
plan is required to include the number
of personnel dedicated to overt and
covert auditing, data analysis, program
administration, enforcement, and other
necessary functions and the training
attendant to each function.

Section 159 of the State’s General
Appropriations Act allows for the
transfer of funds and for fees collected
from the I/M program for the purpose of
implementation of the program. The
TNRCC anticipates that at least $1.75
per paid vehicle inspection will be
available to the TNRCC and DPS for the
continuance of the I/M program. The
SIP narrative also describes the budget,
staffing support, and equipment needed
to implement the program. The State
has committed to dedicate a staffing
level of 40 full-time-equivalent
employees to support the program. The
State submittal meets the adequate tools
and resources requirements of the
Federal 1/M regulations for interim
approval.

Section 51.355 Test Frequency and
Convenience

The SIP must describe the test
schedule in detail, including the test
year selection scheme if testing is other
than annual. Also, the SIP must include
the legal authority necessary to
implement and enforce the test
frequency requirement and explain how
the test frequency will be integrated
with the enforcement process. In
addition, in enhanced I/M programs,
test systems shall be designed in such
a way as to provide convenient service
to motorists required to get their
vehicles tested. The SIP must include a
demonstration that the network of
stations providing test services is
sufficient to ensure short waiting times
to get a test and short driving distances.

The revised Texas I/M SIP commits to
testing all gasoline powered vehicles
that are between two and twenty-four
years old. Inspections will be required
annually unless the vehicle is tested at
a loaded mode facility in which case the
test is biennial. The vehicle emission
testing will be integrated as part of the
annual safety inspection. Vehicles
receiving a biennial emission test must
still receive an annual safety inspection.
Also, within 60 days of resale, or prior
to registration, vehicles registered in
Dallas, Tarrant or Harris counties will
be required to undergo an emission test.

Currently, the State does not have the
legislative authority to require test on
resale, but the Governor’s Executive
Order states the Governor intends to
support such legislation in the next
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State legislative session. In addition, at
least 10 percent of the vehicle
population will be subject to remote
sensing. The program is decentralized
and stations will be open at least eight
hours per day, five days per week, for
a minimum of 40 hours per week for
motorist convenience. The TNRCC
anticipates that over 2,000 facilities will
participate in the program. The State
submittal meets the test frequency and
convenience requirements of the
Federal 1/M regulations for conditional
interim approval.

Section 51.356 Vehicle Coverage

The SIP must include a detailed
description of the number and types of
vehicles to be covered by the program,
and a plan for how those vehicles are to
be identified, including vehicles that are
routinely operated in the area but may
not be registered in the area. Also, the
SIP is required to include a description
of any special exemptions which will be
granted by the program, and an estimate
of the percentage and number of subject
vehicles which will be impacted. Such
exemptions need to be accounted for in
the emission reduction analysis. In
addition, the SIP is required to include
the legal authority or rule necessary to
implement and enforce the vehicle
coverage requirement.

The revised Texas I/M SIP includes
coverage of gasoline powered light-duty
vehicles and light and heavy-duty
trucks registered or required to be
registered in the I/M program area
including fleets. Subject vehicles will be
identified through the Texas
Department of Transportation database.
While the State statute does allow for
the exemption of ““circus” or *‘slow
moving” vehicles from the program,
TNRCC does not anticipate modeling
results to be affected. Legal authority for
vehicle coverage is contained in the
Texas I/M rule. The State submittal
meets the vehicle coverage requirements
of the Federal I/M regulations for
interim approval.

Section 51.357 Test Procedures and
Standards

The SIP must include a description of
each test procedure used. The SIP also
is required to include the rule,
ordinance or law describing and
establishing the test procedures.

Vehicles tested in the Texas program
shall be subject to a two speed idle test
or vehicle owners may elect an ASM
loaded mode test. Idle test procedures
shall meet requirements in Appendix B
of the Federal I/M rule. Idle test
emission standards are contained in the
SIP modeling analysis and are
consistent with the Federal 1/M rule.

The Acceleration Simulation Mode
(ASM) loaded mode test procedures and
standards were developed between EPA
and the States. They were recently
issued in July 1996 in a document
entitled, ““Acceleration Simulation
Mode Test Procedures, Emission
Standards, Quality Control
Requirements and Equipment
Specifications.” The SIP states that
loaded mode test equipment procedures
shall meet EPA requirements for two-
mode ASM equipment or an acceptable
alternative. As was stated previously,
the State is removing loaded mode
testing commitments from its SIP,
however, EPA anticipates that loaded
mode testing will still be an option in
the Dallas/Fort Worth and Houston I/M
program areas. In addition, the SIP
states that vehicles shall receive a gas
cap integrity test in accordance with
EPA procedures. The Texas I/M rule
requires that vehicles comply with the
inspection requirements of the revised
Texas I/M SIP. The State submittal
meets the test procedure and standards
requirements of the Federal I/M
regulations for interim approval.

Section 51.358 Test Equipment

The SIP is required to include written
technical specifications for all test
equipment used in the program and
must address each of the requirements
contained in 40 CFR 51.358 of the
Federal I/M rule. The specifications
need to describe the emission analysis
process, the necessary test equipment,
the required features, and written
acceptance testing criteria and
procedures.

The revised Texas I/M SIP contains
written technical specifications for the
two speed idle test equipment
consistent with the Federal I/M rule and
EPA guidance. The ASM loaded mode
test specifications were developed
between EPA and the States. They were
recently issued in July 1996 in a
document entitled, ‘‘Acceleration
Simulation Mode Test Procedures,
Emission Standards, Quality Control
Requirements and Equipment
Specifications.” The SIP states that
loaded mode test equipment
specifications shall meet EPA
requirements for two-mode ASM
equipment or an acceptable alternative.
In addition, the SIP states that vehicles
shall receive a gas cap integrity test in
accordance with EPA test procedures
and equipment specifications. The
Texas I/M rule requires that vehicles
comply with the inspection
requirements of the revised Texas I/M
SIP. The State submittal meets the test
equipment requirements of the Federal
I/M regulations for interim approval.

Section 51.359 Quality Control

The SIP must include a description of
quality control and record keeping
procedures. The SIP must include the
procedure manual, rule, ordinance or
law describing and establishing the
quality control procedures and
requirements.

The revised Texas I/M SIP contains
descriptions and requirements
establishing the quality control
procedures in accordance with the
Federal I/M rule. These requirements
will help ensure that equipment
calibrations are properly performed and
recorded as well as maintaining
document security. Analyzer
manufacturers will prepare a manual of
quality control procedures, periodic
maintenance schedules, and calibration
procedures to ensure proper operation
of the test equipment. The revised I/M
SIP commits to meet calibration
practices contained in Appendix A of
the Federal I/M rule. The State
submittal meets the quality control
requirements of the Federal I/M
regulations for interim approval.

Section 51.360 Waivers and
Compliance via Diagnostic Inspection.

The SIP must include a maximum
waiver rate expressed as a percentage of
initially failed vehicles. This waiver rate
must be used for estimating emission
reduction benefits in the modeling
analysis. Also, the State must take
corrective action if the waiver rate
exceeds that committed to in the SIP, or
revise the SIP and the emission
reductions claimed accordingly. In
addition, the SIP should describe the
waiver criteria and procedures,
including cost limits, quality assurance
methods and measures, and
administration. Lastly, the SIP should
include the necessary legal authority,
ordinance, or rules to issue waivers, set
and adjust cost limits as required, and
carry out any other functions necessary
to administer the waiver system,
including enforcement of the waiver
provisions.

Cost limits for the minimum
expenditure waiver in the Texas SIP are
in accordance with the Act and Federal
I/M rules. These limits are $450
adjusted annually in the enhanced areas
of Houston and El Paso, and $200 for
1981 and later model year vehicles and
$75 for 1980 and earlier model year
vehicles in the Dallas/Fort Worth area.
The revised Texas I/M program includes
waiver rates as percentages of initially
failed vehicles of 3 percent in all three
I/M areas. These waiver rates are used
in the modeling demonstration. The
TNRCC commits in the SIP that if the
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waiver rates are higher than estimated
the State will take corrective action to
address the deficiency. The SIP
describes the three types of waivers the
State will allow, which include a
minimum expenditure waiver,
individual vehicle waiver, parts
availability time extension and low
income time extension. The DPS will
have the responsibility of ensuring that
waivers are issued properly. In addition,
the waiver criteria including the
minimum expenditure requirements are
contained in the Texas I/M rule. The
State submittal meets the waiver and
compliance via diagnostic inspection
requirements of the Federal I/M
regulations for interim approval.

Section 51.361 Motorist Compliance
Enforcement

The SIP is required to provide
information concerning the enforcement
process, including: (1) A description of
the existing compliance mechanism if it
is to be used in the future and the
demonstration that it is as effective or
more effective than registration-denial
enforcement; (2) an identification of the
agencies responsible for performing
each of the applicable activities in this
section; (3) a description of and
accounting for all classes of exempt
vehicles; and (4) a description of the
plan for testing fleet vehicles, rental car
fleets, leased vehicles, and any other
subject vehicles, e.g. those operated in
(but not necessarily registered in) the
program area. Also, the SIP must
include a determination of the current
compliance rate based on a study of the
system that includes an estimate of
compliance losses due to loopholes,
counterfeiting, and unregistered
vehicles. Estimates of the effect of
closing such loopholes and otherwise
improving the enforcement mechanism
shall be supported with detailed
analyses. In addition, the SIP must
include the legal authority to implement
and enforce the program. Lastly, the SIP
must include a commitment to an
enforcement level to be used for
modeling purposes and to be
maintained, at a minimum, in practice.

The State has chosen to enforce the
I/M program with a combination of
sticker-based enforcement and
comparing registration data with
inspection data to address vehicles not
complying with the program.
Contingent upon legislation being
passed, continual noncompliance would
result in denial of re-registration. The
motorist compliance enforcement
program will be implemented by the
DPS, the Texas Department of
Transportation, and the TNRCC. Vehicle
coverage requirements are described in

the previous section. Gasoline powered
vehicles greater than 24 years old,
motorcycles, dedicated alternative
fueled vehicles and diesel vehicles are
not included in the program. Fleet
vehicles will be allowed to conduct self-
testing provided that they meet the
required equipment standards, are
licensed by DPS, and tests are
performed in accordance with
established inspection procedures.
Motorists operating vehicles in the I/M
areas with an expired or invalid state
inspection certificate will be subject to
citations by local and state law
enforcement officials. The SIP includes
a recent safety inspection compliance
survey from the Dallas/Fort Worth area
that indicates a compliance rate of 95
percent, but this information is only
preliminary. The proposed program
with enhancements estimates
compliance at 95 percent and TNRCC
commits to maintain this rate in
practice. The legal authority to
implement and enforce the program is
included in the Texas statutes and
regulations cited in the SIP. Currently,
the State does not have the legislative
authority to enforce the denial of
reregistration, but the Governor’s
Executive Order states the Governor
intends to support such legislation in
the next State legislative session.

In the State’s response to comments
given at the public hearing, it stated that
the State’s I/M program is complying
with the requirements of this section
through a sticker based enforcement
program. The Federal I/M rule does
contain a provision for alternative
enforcement mechanisms other than
registration denial, however a
demonstration must be made per
§51.361(b) that an alternative such as
sticker enforcement is more effective
than registration denial for enhanced

I/M areas and as effective for basic
areas. The State submittal does not
include such a complete demonstration.
Thus, EPA cannot provide approval on
the basis of sticker enforcement unless

a complete demonstration is made.
However, the State does not have to
comply with the alternative
enforcement mechanisms in §51.361 if
registration denial requirements are met.
The EPA is proposing to conditionally
approve this provision conditioned
upon the State obtaining authority for a
reregistration denial system as is stated
in the Governor’s Executive Order and
Texas I/M SIP. The State submittal
meets the motorist compliance
enforcement requirements of the Federal
I/M regulations for conditional interim
approval.

Section 51.362 Motorist Compliance
Enforcement Program Oversight

The SIP must include a description of
enforcement program oversight and
information management activities.

The Texas I/M SIP provides for
regular auditing of its enforcement
efforts and for following effective
management practices, including
adjustments to improve the program
when necessary. These program
oversight and information management
activities are described in the SIP
narrative and include: the establishment
of written audit procedures and/or
checklists for I/M document handling
and processing, audit procedures,
notification of motorists and inspection
facilities suspected of violating program
rules, an on-line telecommunication
network to support the State’s oversight
and management requirements, and an
I/M database which will be compared to
the registration database to determine
program effectiveness. The State
submittal meets the motorist
compliance enforcement program
oversight requirements of the Federal
I/M regulations for interim approval.

Section 51.363 Quality Assurance

The SIP must include a description of
the quality assurance program, and
written procedures manuals covering
both overt and covert performance
audits, record audits, and equipment
audits. This requirement does not
include materials or discussion of
details of enforcement strategies that
would ultimately hamper the
enforcement process.

The revised Texas I/M SIP includes a
description of its quality assurance
program. The program includes both
covert and overt audits. The SIP
commits to a minimum of three
performance audits, two overt for each
lane or test bay and one covert for each
full time equivalent inspector to be
conducted each year. Audits will
include the inspection of records and
equipment. Procedures for overt and
covert audits will be based upon written
instructions and will be updated as
necessary. The State submittal meets the
quality assurance requirements of the
Federal 1/M regulations for interim
approval.

Section 51.364 Enforcement Against
Contractors, Stations and Inspectors

The SIP must include the penalty
schedule and the legal authority for
establishing and imposing penalties,
civil fines, license suspension, and
revocations. In the case of state
constitutional impediments to
immediate suspension authority, the
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state Attorney General must furnish an
official opinion for the SIP explaining
the constitutional impediment as well
as relevant case law. Also, the SIP is
required to describe the administrative
and judicial procedures and
responsibilities relevant to the
enforcement process, including which
agencies, courts, and jurisdictions are
involved; who will prosecute and
adjudicate cases; and other aspects of
the enforcement of the program
requirements, the resources to be
allocated to this function, and the
source of those funds. In states without
immediate suspension authority, the SIP
must demonstrate that sufficient
resources, personnel, and systems are in
place to meet the three day case
management requirement for violations
that directly affect emission reductions.

The revised Texas I/M SIP states that
TNRCC may assess penalties of up to
$10,000 in its enforcement against
stations and inspectors and will develop
a more specific penalty schedule at a
later date. The SIP describes the
enforcement process. The DPS is
planning to assign six full time
equivalent employees to covert and
overt auditing as well as seven
additional full time equivalent
employees for other enforcement
activities. The TNRCC is currently
seeking an Attorney General opinion
seeking whether there are any
constitutional impediments to
immediate suspension authority and is
in the process of developing a penalty
schedule. Once the opinion is obtained
by the State, EPA will be working with
the State to consider the necessary
action that will be needed to comply
with the requirements of this section.
The legal authority for TNRCC to asses
penalties is contained in the Texas
Clean Air Act, subchapter D. The
authority for DPS to deny application
for license or revoke or suspend an
outstanding certificate of any inspection
station or the certificate of any person
to inspect vehicles is found in the Texas
Transportation Code, Section 548.407.
The minor deficiencies regarding the
State Attorney General’s opinion
regarding State constitutional
impediments to immediate suspension
authority of inspectors (and seek
additional immediate suspension
authority if needed) and a penalty
schedule must be corrected by the end
of the 18-month interim period.

Section 51.365-6 Data Collection,
Analysis and Reporting

The SIP must describe the types of
data to be collected and reported.

The revised Texas I/M SIP provides
for the collecting of test data to link

specific test results to specific vehicles,
I/M program registrants, test sites, and
inspectors. The SIP lists the specific
types of test data and quality control
data which will be collected. The data
will be used to generate reports in the
areas of test data, quality assurance,
quality control, and enforcement. It will
also be used to assess changes and
weaknesses in the program. The State
submittal meets the data collection,
analysis and reporting requirements of
the Federal I/M regulations for interim
approval.

Section 51.367 Inspector Training and
Licensing or Certification

The SIP must include a description of
the training program, the written and
hands-on tests, and the licensing or
certification process.

The revised Texas I/M SIP provides
for the implementation of training,
certification, and refresher programs for
emission inspectors. The SIP describes
this program and curriculum which
includes hands-on testing. Certified
inspector appointments will expire on
August 31 of the even numbered year
following the first date of appointment
and afterwards will be made for two
year periods. All inspectors will be
required to be certified to inspect
vehicles in the Texas I/M program. The
State submittal meets the inspector
training and licensing or certification
requirements of the Federal I/M
regulations for interim approval.

Section 51.368 Public Information and
Consumer Protection

The SIP must include a plan for
informing the public on an ongoing
basis throughout the life of the I/M
program of the air quality problem, the
requirements of Federal and state law,
the role of motor vehicles in the air
quality problem, the need for and
benefits of an inspection program, how
to maintain a vehicle in a low-emission
condition, how to find a qualified repair
technician, and the requirements of the
I/M program. Also, the SIP shall include
a detailed consumer protection plan.

The revised Texas I/M SIP commits to
the establishment of an ongoing public
awareness plan addressing the
significance of the air quality problem,
the requirements of Federal and State
law, the role of motor vehicles in the air
quality problem, the benefits of an
inspection program, steps to maintain a
vehicle in a low-emission condition,
how to find a qualified repair
technician, and the requirements of the
I/M program. The SIP commits that
motorists will be offered general repair
information including a list or repair
facilities, information on the results of

the repairs by repair facilities in the
area, diagnostic information and
warranty information. The SIP also
includes consumer protection
provisions which include DPS
challenge/referee facilities, DPS
oversight of the program though the use
of audits, whistle blower protection, and
complaint handling procedures. The
State submittal meets the public
information and consumer protection
requirements of the Federal I/M
regulations for interim approval.

Section 51.369
Effectiveness

The SIP must include a description of
the technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements of the Federal I/M rule,
and a description of the repair
technician training resources available
in the community.

The revised Texas I/M SIP includes a
description of the technical assistance
plan, repair industry performance
monitoring plan, repair technician
training assessment, and recognized
repair technician requirements. The
State will regularly inform repair
facilities through the use of a newsletter
regarding changes to the inspection
program, training course schedules,
common problems and potential
solutions for particular engine families,
diagnostic tips, repair, and other
technical assistance issues. The
newsletter will also contain information
on technical assistance hotlines that
meet the State’s criteria. Repair facility
performance monitoring statistics will
be available to motorists whose vehicles
fail the I/M test. The State will monitor
the need for additional training
resources for repair technicians. If
motorist demand for repair technicians
is not being satisfied, the State will also
ensure that adequate repair technician
training resources are available to the
repair community. The State submittal
meets the improving repair effectiveness
requirements of the Federal I/M
regulations for interim approval.

Section 51.370 Compliance With
Recall Notices

The SIP must describe the procedures
used to incorporate the vehicle lists
provided into the inspection or
registration database, the quality control
methods used to ensure that recall
repairs are properly documented and
tracked, and the method (inspection
failure or registration denial) used to
enforce the recall requirements.

The revised Texas I/M SIP contains a
plan describing the procedures for

Improving Repair
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ensuring that vehicles that are included
in either a voluntary emission recall, or
a remedial plan determination pursuant
to the Act, have had the appropriate
repair made prior to the inspection. The
TNRCC commits in the SIP to
complying with the policies of the
National Recall Committee and
additional rulemaking when it becomes
available. Additional rulemaking by
EPA is needed before the State will be
able to implement this provision. The
State submittal meets the compliance
with recall notices requirements of the
Federal 1/M regulations for interim
approval.

Section 51.371 On-Road Testing

The SIP must include a detailed
description of the on-road testing
program, including the types of testing,
test limits and criteria, the number of
vehicles (the percentage of the fleet) to
be tested, the number of employees to
be dedicated to the on-road testing
effort, the methods for collecting,
analyzing, utilizing, and reporting the
results of on-road testing and, the
portion of the program budget to be
dedicated to on-road testing. Also, the
SIP must include the legal authority
necessary to implement the on-road
testing program, including the authority
to enforce off-cycle inspection and
repair requirements. In addition,
emission reduction credit for on-road
testing programs shall be granted for a
program designed to obtain significant
emission reductions over and above
those already predicted to be achieved
by other aspects of the I/M program. The
SIP must include technical support for
the claimed additional emission
reductions.

The revised Texas I/M SIP includes a
detailed description of its on-road
testing program. The State is planning to
use remote sensing to help meet the
requirement of covering the entire
urbanized areas of Dallas/Fort Worth
and Houston. As was stated previously
in the applicability section of this
notice, the State has committed to cover
at least the amount of commuting
vehicles in the remote sensing program
to ensure adequate area coverage. In
addition, the State will test at least
20,000 of the vehicles subject to I/M
tests in all of the I/M areas. As has been
stated previously, the State needs
additional legal authority to enforce this
program. The State submittal meets the
on-road requirements of the Federal I/M
regulations for conditional interim
approval.

Section 51.372 State Implementation
Plan Submissions.

The NHSDA called for submissions of
I/M SIPs that were going to be eligible
for its provisions to be submitted by
March 27, 1996. The NHSDA allowed
EPA to grant interim approval of the
plan based on State proposed
regulations if the State had its statutory
authority and was in otherwise
compliance with the Act. In a letter
dated March 12, 1996, the revised Texas
I/M SIP was submitted on March 14,
1996. In addition, in a letter dated June
27, 1996, the I/M SIP with finalized
regulations and responses to comments
received during the State’s public
comment period was submitted to EPA
Region 6. While some enforcement
authority is lacking, Texas does have
authority to implement major portions
of the program. The Governor has
signed an Executive Order stating his
intention to support the additional
needed legal authority. The State
submittal meets the NHSDA
requirements for interim approval.

Section 51.373
Deadlines

EPA is expecting that I/M programs
submitted under the NHSDA be
implemented by November 15, 1997.
The revised Texas I/M SIP includes a
schedule for program implementation.
The emission testing start date
contained in the schedule is January 1,
1997, or earlier for all program areas.

Implementation

I11. Discussion for Rulemaking Action

A. Concluding Statement of Conditional
Interim Approval

EPA’s review of this material
indicates that it meets the minimum
requirements of the Act, NHSDA, and
Federal 1/M rules with the exceptions of
the deficiencies explained in this notice.
Based upon the discussion contained in
the previous analysis sections and
technical support document, EPA
concludes the State’s submittal
represents an acceptable approach to the
I/M requirements and meets the
requirements for conditional interim
approval. Therefore, EPA is proposing a
conditional interim approval of the
Texas I/M SIP revision which was
submitted on March 14, 1996, and June
27, 1996. The Regional office, in
conjunction with EPA’s Office of Mobile
Sources and other Regional offices, has
taken efforts to help ensure that overall
this action is consistent with other EPA
actions on I/M programs. The EPA is
soliciting public comments on the
issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final

action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA Regional office
listed in the ADDRESSES section of this
notice.

B. Withdrawal of Previous I/M Program

As was stated in the Summary section
of this notice, the EPA is also proposing
removal of the previously approved I/M
program from the SIP which was finally
approved on August 22, 1994 (59 FR
43046-43048). Also, the EPA will not be
processing an I/M SIP revision submittal
relating to the previously approved I/M
program which was submitted on
November 10, 1994 relating to the
hardship waiver eligibility criteria and
repair effectiveness program. In
addition, the EPA will not be acting on
portions of two previously submitted
revisions which relate to the pre-1990
Act Dallas/Fort Worth I/M program
submitted on February 21, 1989, and
September 20, 1990. The portions of
these submittals which are superseded
by this proposed action are contained in
31 TAC sections 114.3-4.

IV. Explanation of the Interim
Approval

At the end of the 18-month interim
period, the approval status for this
program will automatically lapse
pursuant to the NHSDA. It is expected
that the State will, at that time, be able
to make a demonstration of the
program’s effectiveness using an
appropriate evaluation criteria. As EPA
expects that these programs will have
started by November 15, 1997, the State
will have at least 6 months of program
data that can be used for the
demonstration. If the State fails to
provide a demonstration of the
program’s effectiveness to EPA within
18 months of the final interim
rulemaking, the interim approval will
lapse, and EPA will be forced to
disapprove the State’s permanent I/M
SIP revision if the State does not
demonstrate the interim program’s
effectiveness. If the State’s program
evaluation demonstrates a lesser amount
of emission reductions actually realized
than were claimed in the State’s
previous submittal, EPA will adjust the
State’s credits accordingly, and use this
information to act on the State’s
permanent I/M program.

V. Further Requirements for Permanent
I/M SIP Approval

Final approval of the State’s plan will
be granted based upon the following
criteria:
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1. The State has complied with all the
major conditions listed in this proposed
notice.

2. The EPA’s review of the State’s
program evaluation confirms that the
appropriate amount of program credit
was claimed by the State and achieved
with the interim program.

3. Final DPS program regulations are
submitted to EPA.

4. The State I/M program meets all of
the requirements of EPA’s I/M rule,
including those deficiencies found de
minimis for the purposes of interim
approval.

5. The remote sensing program proves
to be effective in identifying and
obtaining repairs on vehicles with high
levels of emissions, or the Texas I/M
core program area is expanded to
include the entire urbanized area for
both Dallas/Fort Worth and Houston.

VI. Proposed Action

The EPA is proposing to grant
conditional interim approval of the
State’s submission contingent upon the
State obtaining all of the additional
authority needed to implement the
program outlined in the Governor’s
Executive Order. In addition, the EPA is
issuing conditional interim approval
contingent upon the program starting by
November 15, 1997. The EPA proposes
that if the State fails to obtain the
needed additional legal authority as
outlined in the Governor’s Executive
Order, or fails to start the program by
November 15, 1997, the approval will
convert to a disapproval after a letter is
sent notifying the State of the
conversion to disapproval. The minor or
de minimis deficiencies regarding
immediate suspension authority of
inspectors and a penalty schedule will
need to be corrected before final full
approval will be granted.

As stated previously, interim
approvals granted under the NHSDA are
valid for 18 months subject to an
adequate program demonstration
justifying the program is achieving the
claimed emission reductions.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

VII. Administrative Requirements

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the

Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the Act do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Act, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds. See
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing State
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its State-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new Federal
requirement.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), signed into
law on March 22, 1995, EPA must

prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

The EPA has determined that the
conditional approval action proposed
does not include a Federal mandate that
may result in estimated costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves preexisting requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: September 9, 1996.
Jane N. Saginaw,
Regional Administrator.
[FR Doc. 96-25397 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-01-P

40 CFR Part 52
[CO-001-0007; FRL-5630-8]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Plan Revision for
Colorado; Long-Term Strategy of State
Implementation Plan for Class |
Visibility Protection, Part |: Hayden
Station Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the long-term strategy
portion of Colorado’s State
Implementation Plan (SIP) for Class |
Visibility Protection, contained in
Section VI of the document entitled
“Long-Term Strategy Review and
Revision of Colorado’s State
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Implementation Plan for Class |
Visibility Protection, Part I: Hayden
Station Requirements,” as submitted by
the Governor with a letter dated August
23, 1996. The revision was made to
incorporate into the SIP, among other
things, emissions reduction
requirements for the Hayden Station (a
coal-fired steam generating plant located
near the town of Hayden, Colorado) that
are based on a consent decree
addressing numerous air pollution
violations at the plant. EPA proposes to
approve the SIP revision, which is
expected to remedy Hayden Station’s
contribution to visibility impairment in
the Mt. Zirkel Wilderness Area and,
therefore, make reasonable progress
toward the Clean Air Act National
visibility goal with respect to such
contribution.

DATES: Comments on this proposed
action must be received in writing by
November 4, 1996.

ADDRESSES: Comments should be
addressed to Richard Long, Director, Air
Program, 8P2—A, Environmental
Protection Agency, Region VIII, 999
18th Street, suite 500, Denver, Colorado
80202-2405.

Copies of the State’s submittal and
other information are available for
inspection during normal business
hours at the following locations: Air
Program, Environmental Protection
Agency, Region VIII, 999 18th Street,
suite 500, Denver, Colorado 80202—
2405; and Colorado Department of
Public Health and Environment, Air
Pollution Control Division, 4300 Cherry
Creek Drive South, Denver, Colorado
80222-1530.

FOR FURTHER INFORMATION CONTACT:
Amy Platt, Air Program, Environmental
Protection Agency, Region VIII, (303)
312-6449.

SUPPLEMENTARY INFORMATION:
l. Background

Section 169A of the Clean Air Act
(CAA),142 U.S.C. 7491, establishes as a
National goal the prevention of any
future, and the remedying of any
existing, anthropogenic visibility
impairment in mandatory Class |
Federal areas 2 (referred to herein as the
“National goal” or “National visibility

1The Clean Air Act is codified, as amended, in
the U.S. Code at 42 U.S.C. 7401, et seq.

2Mandatory Class | Federal areas include
international parks, national wilderness areas, and
national memorial parks greater than five thousand
acres in size, and national parks greater than six
thousand acres in size, as described in section
162(a) (42 U.S.C. 7472(a)). Each mandatory Class |
Federal area is the responsibility of a “‘Federal land
manager” (FLM), the Secretary of the department
with authority over such lands. See section 302(i)
of the Act, 42 U.S.C. 7602(i).

goal”). Section 169A called for EPA to,
among other things, issue regulations to
assure reasonable progress toward
meeting the National visibility goal,
including requiring each State with a
mandatory Class | Federal area to revise
its State Implementation Plan (SIP) to
contain such emission limits, schedules
of compliance and other measures as
may be necessary to make reasonable
progress toward meeting the National
goal. CAA section 169A(b)(2). Section
110(a)(2)(J) of the CAA, 42 U.S.C.
section 7410(a)(2)(J), similarly requires
SIPs to meet the visibility protection
requirements of the CAA.

EPA promulgated regulations that
required affected States to, among other
things, (1) coordinate development of
SIPs with appropriate Federal Land
Managers (FLMs); (2) develop a program
to assess and remedy visibility
impairment from new and existing
sources; and (3) develop a long-term
(10-15 years) strategy to assure
reasonable progress toward the National
visibility goal. See 45 FR 80084,
December 2, 1980 (codified at 40 CFR
51.300-307). The regulations provide
for the remedying of visibility
impairment that is reasonably
attributable to a single existing
stationary facility or small group of
existing stationary facilities. These
regulations require that the SIPs provide
for periodic review, and revision as
appropriate, of the long-term strategy
not less frequently than every three
years, that the review process include
consultation with the appropriate FLMs,
and that the State provide a report to the
public and EPA that includes an
assessment of the State’s progress
toward the National visibility goal. See
40 CFR 51.306(c).

On July 12, 1985 (50 FR 28544) and
November 24, 1987 (52 FR 45132), EPA
disapproved the SIPs of states,
including Colorado, that failed to
comply with the requirements of the
provisions of 40 CFR 51.302 (visibility
general plan requirements), 51.305
(visibility monitoring), and 51.306
(visibility long-term strategy). EPA also
incorporated corresponding Federal
plans and regulations into the SIPs of
these states pursuant to section 110(c)(1)
of the CAA, 42 U.S.C. section 7410(c)(1).

The Governor of Colorado submitted
a SIP revision for visibility protection
on December 21, 1987, which met the
criteria of 40 CFR 51.302, 51.305, and
51.306 for general plan requirements,
monitoring strategy, and long-term
strategies. EPA approved this SIP
revision in an August 12, 1988 Federal
Register notice (53 FR 30428), and this
revision replaced the Federal plans and

regulations in the Colorado Visibility
SIP.

The Governor of Colorado submitted
a subsequent SIP revision for visibility
protection with a letter dated November
18, 1992. This revision was made to
fulfill the requirements to periodically
review and, as appropriate, revise the
long-term strategy for visibility
protection. EPA approved that long-term
strategy revision on October 11, 1994
(59 FR 51376).3

Since Colorado’s 1992 long-term
strategy review, the U.S. Forest Service
(USFS) certified visibility impairment in
Mt. Zirkel Wilderness Area (MZWA)
and named the Hayden and Craig
Generating Stations in the Yampa Valley
of Northwest Colorado as suspected
sources. The USFS is the FLM for
MZWA. This certification was issued on
July 14, 1993.

Hayden Station, which is the focus of
this SIP revision, is located 19 miles
upwind from MZWA. The facility
consists of two units as follows: Unit 1
is a 180 megawatt steam generating unit
completed in 1965 and Unit 2 is a 260
megawatt steam generating unit
completed in 1976. The facility is
currently uncontrolled for SO, NOx and
operates electro-static precipitators to
control particulate pollution. The 1995
emissions inventory for Hayden Station
indicated that the plant emitted 16,000
tons of SO, and 14,000 tons of NOx.
Particulate emissions have been more
difficult to estimate due to control
equipment malfunction.

On August 18, 1993, the Sierra Club
sued the owners of the Hayden Station
in United States District Court, alleging
over 16,000 violations of the State’s
opacity standards and arguing that the
alleged violations resulted in a number
of air quality impacts in MZWA. On
July 21, 1995, the Court found the
Hayden Station owners liable for over
19,000 violations of the opacity
standards between 1988 and 1993. See
Sierra Club v. Public Service Company
of Colorado, et al., 894 F. Supp. 1455 (D.
Colo. 1995). In October 1995, the Sierra
Club, the Colorado Air Pollution Control
Division (APCD), and the Hayden
Station owners entered into negotiations
to try to reach a ““global settlement” of
the various issues facing the power
plant. These issues included the Sierra
Club lawsuit and the USFS certification

3 As a matter of clarification to EPA’s October 11,
1994 action, please note that the September 1 due
date referred to by EPA as the reporting deadline
for Colorado’s long-term strategy three-year reviews
applies to the Colorado Air Pollution Control
Division’s responsibility to provide its review, and
revision as appropriate, of the long-term strategy to
the Colorado Air Quality Control Commission, with
a submittal to EPA made by November 1 of each
three-year cycle.
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of impairment in MZWA. In January
1996, EPA issued a Notice of Violation
(NOV) to the owners of the Hayden
Station for continuing opacity violations
and joined in the settlement
negotiations.

On May 22, 1996, the parties to the
negotiations (EPA, Sierra Club, State of
Colorado, and the Hayden Station
owners) filed a signed Consent Decree
with the United States District Court for
the District of Colorado, in Civil Action
No. 93-B-1749. The United States
published notice of the settlement in the
Federal Register and provided a thirty-
day public comment period. The United
States responded to comments in a
motion to the Court to approve the
Consent Decree. The Court approved the
Consent Decree on August 19, 1996. The
Consent Decree resolves a number of
issues, including the Sierra Club and
EPA enforcement actions, and, as part of
that resolution, requires substantial
reductions in air pollutants that are
intended to resolve Hayden Station’s
contribution to visibility impairment in
MZWA. The Consent Decree
contemplates incorporation into the SIP
of the visibility protection-related
requirements of the Consent Decree. The
terms ‘“Hayden Consent Decree” or
“*Consent Decree” are used herein to
refer to this judicially-enforceable
settlement.

I1. Revision Submitted August 23, 1996

With a letter dated August 23, 1996,
the Governor of Colorado submitted an
August 15, 1996 revision to the long-
term strategy portion of Colorado’s SIP
for Visibility Protection, entitled “‘Long-
Term Strategy Review and Revision of
Colorado’s State Implementation Plan
for Visibility Protection, Part I: Hayden
Station Requirements.” The revision
was made to fulfill, with respect to
Hayden Station’s contribution to
visibility impairment in MZWA, the
Federal and Colorado requirements to
revise the long-term strategy as
appropriate following the three-year
periodic review.4 The State reviewed
the long-term strategy in light of the
USFS’s certification of visibility
impairment, the results of the Mt. Zirkel
Visibility Study 5 and other technical

4The report resulting from this review was
specific to Hayden Station and the State reviewed
the components of the Long-Term Strategy as they
relate to Hayden Station only. According to an
August 16, 1996 letter from Margie Perkins,
Colorado Air Pollution Control Division, to Richard
Long, EPA, the State intends to address Colorado’s
remaining visibility issues in “‘part two”’ of the
Long-Term Strategy review and report by December
1996.

5This collaborative study was spearheaded by the
State to collect additional information regarding
visibility conditions in the Mt. Zirkel Wilderness

data, and the Hayden Consent Decree.
Based on this review, the State
concluded that a revision to the long-
term strategy was necessary to remedy
Hayden Station’s contribution to
visibility impairment at MZWA and to
ensure reasonable progress toward the
National visibility goal.

Among other things, the SIP revision
submitted by the Governor incorporates
provisions of the Hayden Consent
Decree that require the owners of
Hayden Station to install control
equipment or switch to natural gas and
meet stringent emission limitations for
particulates (including opacity) and
sulfur dioxide (SO5).

A. Analysis of State Submission

1. Procedural Background

The CAA requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) of the CAA provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing. Section 110(l) of the CAA
similarly provides that each revision to
an implementation plan submitted by a
State under the CAA must be adopted
by such State after reasonable notice
and public hearing.

EPA also must determine whether a
submittal is complete and therefore
warrants further EPA review and action
[see Section 110(k)(1) and 57 FR 13565].
EPA’s completeness criteria for SIP
submittals are set out at 40 CFR part 51,
appendix V. EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law if a
completeness determination is not made
by EPA within six months after receipt
of the submission.

To entertain public comment, the
Colorado Air Quality Control
Commission (AQCC), after providing
adequate notice, held a public hearing
on August 15, 1996 to consider the
proposed revision to the Long-Term
Strategy of the Visibility SIP, Part I:
Hayden Station Requirements.
Following the public hearing, the AQCC
adopted the revision. The Governor of
Colorado submitted the SIP revision to
EPA with a letter dated August 23, 1996.

EPA reviewed the SIP revision to
determine completeness in accordance
with the completeness criteria set out at
40 CFR part 51, appendix V. EPA found

Area and to identify potential sources of
impairment. The final report is available at the
addresses listed in the beginning of this document.
The study was completed on July 15, 1996.

the submittal complete and forwarded a
letter dated August 29, 1996 to the
Governor indicating the completeness of
the submittal and the next steps in the
review process.

2. Content of SIP Revision

The SIP revision is contained in
Section VI of the August 15, 1996
document entitled Long-Term Strategy
Review and Revision of Colorado’s State
Implementation Plan for Class |
Visibility Protection, Part I: Hayden
Station Requirements. Only Part C of
Section VI contains provisions that are
enforceable against the Hayden Station
owners. Part C incorporates relevant
portions of the Hayden Consent Decree
into the long-term strategy. The
remainder of the SIP revision contains
provisions that are explanatory and
analyses that are required by section
169A of the CAA, Federal visibility
regulations (40 CFR 51.300 to 51.307),
and/or the Colorado Visibility SIP.

a. Part C of Section VI: Provisions from
the Hayden Consent Decree

The State incorporated into its
Visibility SIP revision provisions of the
Hayden Consent Decree pertinent to
visibility, including Definitions,
Emission Controls and Limitations,
Continuous Emission Monitors,
Construction Schedule, Emission
Limitation Compliance Deadlines, and
Reporting.6 Such provisions must be
met by the Hayden Station owners and
are enforceable. The Consent Decree
numbering scheme was retained to
avoid confusion between the SIP and
the Consent Decree, but only those
sections pertinent to visibility,
necessary to ensure enforceability of the
requirements related to visibility, and
necessary to assure reasonable progress
in remedying Hayden Station’s
contribution to visibility impairment at
MZWA were adopted into the SIP. Some
changes were made to Consent Decree
language to conform to a SIP framework.
Finally, changes were made to the force
majeure provisions of the Consent
Decree to ensure that a demonstration of
reasonable progress could be made at
this time. Provisions of particular
interest incorporated from the Hayden
Consent Decree are summarized below.

SO, Emission Limitations—As
described below, the SO, emission
limitations will result in at least an 82%

6The Consent Decree also includes requirements
for NOx emission controls and limitations;
however, since these controls and limits do not
have a direct relationship to visibility, they are not
being incorporated into this Visibility SIP revision
nor will any detailed discussion be provided. The
NOx requirements were included in the Consent
Decree to address acid deposition concerns.
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reduction in SO, from Hayden Station.

The Hayden Station owners must install

a Lime Spray Dryer (LSD) system to

meet the emissions limitations or must

switch to natural gas. The following
emissions limitations apply regardless
of the fuel utilized:

—No more than 0.160 Ibs SO, per
million Btu heat input on a 30 boiler
operating day rolling average basis;

—No more than 0.130 Ibs SO, per
million Btu heat input on a 90 boiler
operating day rolling average basis;

—At least an 82% reduction of SO on
a 30 boiler operating day rolling
average basis (to make sure that
substantial reductions occur and that
control equipment is run optimally
even if lower sulfur coal is used); and

—A unit cannot operate for more than
72 consecutive hours without any SO»
emissions reductions; that is, it must
shut down if the control equipment is
not working at all for three days (to
prevent the build-up of SO, emissions
that may lead to visibility impairment
events).

Since SO is a chemical precursor to
visibility-impairing sulfate particles or
aerosols, the State has concluded that
these SO, emissions limitations will
help remedy the facility’s contribution
to visibility impairment in MZWA.

Particulate Emission Limitations—
The Hayden Station owners must install
and operate a Fabric Filter Dust
Collector (known as a baghouse or
FFDC) on each unit unless the owners
elect to switch to natural gas. In either
case, particulate emissions should be
virtually eliminated. Particulate
emission limitations for each unit are:

—No more than 0.03 Ibs of primary
particulate matter per million Btu
heat input; and

—No more than 20.0% opacity, with
certain limited exceptions, as
averaged over each separate 6-minute
period within an hour as measured by
continuous opacity monitors.

Compliance with Emissions Limits—
All required controls must be designed
to meet enforceable emission limits.
Compliance with the SO, and opacity
emission limits shall be determined by
continuous emission monitors.

Hayden Station Owner’s Decision:
Coal vs. Natural Gas—No later than
November 17, 1996 the Hayden Station
owners must decide whether to
continue using coal as the primary fuel
at the Hayden Station or to switch to
natural gas.

Schedule—Coal as Primary Fuel—
Should the owners of the Hayden
Station elect to continue to burn coal,
the schedule for constructing control
equipment is as follows:

Unit1l
—Commencement of physical, on-site
construction of control equipment
by 6/30/97
—Commencement of start-up testing
of FFDC and SO control equipment
by 12/31/98
Unit 2
—Commencement of physical, on-site
construction of control equipment
by 6/30/98

—Commencement of start-up testing
of FFDC and SO control equipment
by 12/31/99
The schedule for commencement of
compliance with the emissions
limitations is as follows:

SO
—For Unit 1, within 180 days after
flue gas is passed through the SO
control equipment, or by July 1,
1999, whichever date is earlier.
—For Unit 2, within 180 days after
flue gas is passed through the SO
control equipment, or by July 1,
2000, whichever date is earlier.
Particulates
—For Unit 1, within 90 days after flue
gas is passed through the FFDC
control equipment, or by April 1,
1999, whichever date is earlier.
—For Unit 2, within 90 days after flue
gas is passed through the FFDC
control equipment, or by April 1,
2000, whichever date is earlier.

Schedule—Natural Gas as Primary
Fuel—Should the owners of the Hayden
Station elect to switch to natural gas, the
construction schedule is as follows:

Units 1 & 2

—Initiate permitting activities for
construction of natural gas pipeline
by 10/30/96

—Complete construction of pipeline
and Hayden Station boiler
modifications and commence use of
natural gas as primary fuel source
by 12/31/98

The schedule for commencement of
compliance with the emissions
limitations is as follows:

SO, and Particulates
—February 1, 1999 or 30 days after
the owners of Hayden Station
commence use of natural gas as the
primary fuel source, whichever date
is earlier.

These construction deadlines and
emission limitation compliance
deadlines (for either coal or natural gas
as primary fuel) are subject to the “force
majeure” provisions of the Consent
Decree, which are being included in this
SIP revision. A force majeure event
refers to an excused delay in meeting
construction deadlines or in meeting
emission limitation compliance

deadlines due to certain limited
circumstances wholly beyond the
control of the Hayden Station owners.
To help ensure that reasonable
progress continues to be made, the State
commits to reopen the SIP (with public
notice and hearing) as soon as possible
after it is determined that a construction
schedule or an emission limitation
schedule has been, or will be, delayed
by more than 12 months as a result of
a force majeure determination or
determinations. The State will re-
evaluate the SIP at that time to
determine whether revisions are
necessary to continue to demonstrate
reasonable progress. Necessary revisions
may include the adoption of new
construction or compliance deadlines as
necessary to ensure that the emission
limitations are met. In addition, the SIP
also contains a clarification that the
force majeure provisions are not to be
construed to authorize or create any
preemption or waiver of the
requirements of State or Federal air
quality laws, or of the requirements
contained in the SIP or Consent Decree.
EPA believes that the language of the
SIP should assure reasonable progress
toward the National visibility goal. If
deadlines extend more than twelve
months, EPA fully expects the State to
revise the SIP.

b. Remainder of SIP Revision
i. Analysis of Reasonable Progress

Congress established as a National
goal “‘the prevention of any future, and
the remedying of any existing”
anthropogenic visibility impairment in
mandatory Class | Federal areas. The
statute does not mandate that the
national visibility goal be achieved by a
specific date but instead calls for
“reasonable progress” toward the goal.
Section 169A(b)(2) of the CAA requires
EPA to issue implementing regulations
requiring visibility SIPs to contain such
“emission limits, schedules of
compliance and other measures as may
be necessary to make reasonable
progress toward the National goal.”

EPA’s implementing regulations
provided for an initial round of
visibility SIP planning which included
a long-term strategy to make reasonable
progress toward the National goal. See
40 CFR 51.302(c)(2)(i) and 51.306. The
regulations also provide that the
affected FLM may certify to a State at
any time that visibility impairment
exists in a mandatory Class | Federal
area. See 40 CFR 51.302(c)(1).
Recognizing the need to periodically
evaluate the effectiveness of the long-
term strategy in protecting visibility,
EPA required States to review their
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long-term strategies at least every three
years. See 40 CFR 51.306(c). This
requirement ensures that States will
periodically assess their visibility-
related air quality planning in light of a
certification of impairment from the
FLM, information about visibility
conditions and sources gathered from
the visibility monitoring requirements,
or other relevant information. A central
aspect of the periodic assessment is to
evaluate ““[a]dditional measures,
including the need for SIP revisions,
that may be necessary to assure
reasonable progress toward the national
goal.” See 40 CFR 51.306(c)(4).

Section 169A(g)(1) of the CAA
specifies factors that must be considered
in determining reasonable progress
including: (1) The costs of compliance;
(2) the time necessary for compliance;
(3) the energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of the
source. Protection of visibility in a
mandatory Class | Federal area is the
objective.

In this unique case, the Hayden
Station owners have agreed in the
context of a judicially-enforceable
Consent Decree to meet emissions
limitations that are expected to reduce
Hayden Station’s contribution to
visibility impairment in MZWA to
below perceptible levels. The State has
analyzed the emission reductions
provided for in the Consent Decree in
light of the statutory factors for
determining reasonable progress and the
ultimate objective of protecting
visibility. The State has concluded that
the measures assure reasonable progress
by remedying Hayden Station’s
contribution to perceptible visibility
impairment in MZWA and has
submitted a visibility SIP revision
containing these measures.

Further, in a June 24, 1996 letter from
Elizabeth Estill, USFS, Rocky Mountain
Region, to Margie Perkins, APCD, the
USFS concluded that the magnitude of
the emission reductions for particulates
and sulfur oxides contained in the
Consent Decree should effectively
address the USFS’s concerns with
visibility impairment in MZWA
associated with the Hayden Station.
Based in part on this letter, the State
concludes that the pertinent provisions
of the Hayden Consent Decree, as
embodied in this SIP revision,
effectively resolve the USFS
certification of impairment in MZWA in
relation to Hayden Station.

EPA has reviewed the State’s SIP
revision and supporting information in
light of the statutory and regulatory
requirements and proposes to approve
it. EPA believes the State has reasonably

concluded that the emission reduction
measures at Hayden Station required in
the judicially-enforceable Consent
Decree and contained in this visibility
SIP revision will remedy Hayden
Station’s contribution to perceptible
visibility impairment at MZWA, with
reasonable costs, an expeditious
compliance schedule, and no significant
adverse energy or non-air quality
environmental impacts. The State’s
August 15, 1996 SIP revision and
accompanying information, available at
the addresses listed at the beginning of
this document, provides a detailed
analysis of each of the “‘reasonable
progress” considerations. EPA has
reviewed these ‘‘reasonable progress”
considerations and a summary of the
State’s analysis follows.

(a) Factor (1) Cost of Compliance

The costs of compliance are
reasonable. The State found the cost of
the control equipment (approximately
$120 million) at the facility to be within
the range of retrofit costs at other
facilities. It is important to note that
neither the Consent Decree, nor this SIP
revision, dictates that the owners
continue to burn coal or switch to
natural gas at the Hayden Station. The
owners retain the discretion to make
this choice and presumably will
evaluate cost as one factor in making
their decision.

The cost of switching the plant to
natural gas is not known at present and
is the subject of a current study by the
Hayden Station owners, who must
determine by November 17, 1996
whether to continue to use coal or
switch to natural gas. However, in terms
of evaluating the associated costs, the
State believes that available information
for a coal retrofit suffices. The State’s
rationale is that if natural gas is more
expensive, it is unlikely that the Hayden
Station owners will switch fuels. If
natural gas is less expensive, then the
coal retrofit analysis serves as an upper
bound estimate of costs.

At this time, it is unknown whether
the Colorado Public Utilities
Commission (PUC) will give approval
for the costs to be passed into the rate
base (i.e., pass the costs along to the
electricity customers). If the PUC does
give such approval, the State estimates
that it would result in a rate increase of
approximately 1.42%, or an increase to
the average household electric bill of
$0.58/month. As a comparison, EPA
estimated the cost of pollution controls
(SO2 only) to remedy visibility
impairment in Grand Canyon National
Park from the Navajo Generating Station
in Arizona to result in a maximum
increase of $1.72/month for the average

customer at that time (1992), i.e., more
than the potential rate-based cost to
customers for the Hayden Station
retrofit, which includes both SO, and
particulate controls. The State also
compared costs with the results of an
EPA modelling study 7 which estimated
the retrofit costs for SO, control at 200
coal-fired electric utilities and found the
costs to be reasonable.

The State found that estimated costs
for SO and particulate emission
reductions at Hayden Station appear to
be lower or similar to estimates for other
projects. The State concludes, therefore,
that the cost of these SO, and
particulate emission reductions is
reasonable.

(b) Factor (2) Time Necessary for
Compliance

The time necessary for compliance is
reasonable. If the Hayden Station
owners elect to continue using coal as
their primary fuel, start-up testing of the
baghouses and SO control equipment
will occur by 12/31/98 for Unit 1 and
12/31/99 for Unit 2. If the owners elect
to switch to natural gas as the primary
fuel, they must do so by 12/31/98. Even
in the longest scenario (coal retrofit),
only approximately 3%z years would
elapse between the filing of the Hayden
Consent Decree and the operation of
control equipment.8 By comparison,
EPA’s Federal Implementation Plan
(FIP) implementing visibility protection
measures for Grand Canyon National
Park allowed approximately 6, 7, and 8
years, respectively, for the installation
of SO, controls on the Navajo
Generating Station’s three 750 megawatt
units. See 56 FR 50172 (October 3,
1991). In addition, the State notes that
alternative regulatory processes might
allow a significantly longer period of
time to install controls or switch to
natural gas.

(c) Factor (3) Energy and Non-air
Quality Environmental Impacts of
Compliance

Any negative impacts are minimal, as
discussed below.

Natural Gas

If the Hayden Station owners elect to
switch to natural gas as the primary
fuel, the owners will have to initiate
permitting, design and construction
activities for a natural gas pipeline. The
construction of any pipeline generally

7“Project Summary: Retrofit Costs for SO, and
NOx Control Options at 200 Coal-Fired Plants,”
EPA/600/S7-90-021, March 1991.

8EPA notes that should this proposed approval be
finalized, the time period between SIP approval and
operation of control equipment would be even
shorter.
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would cause disturbances, and such
disturbances would be addressed during
permitting.

Coal

If the Hayden Station owners elect to
retrofit for continued coal use, there are
(1) energy, (2) water, and (3) ash and
sludge impacts.

(1) Energy Impacts. It is estimated that
the use of baghouses and LSDs would
decrease the plant output by 1.1%, due
to the energy needed to run these
systems.

(2) Water Impacts. Some additional
water use would be necessary to operate
the LSDs. Most of the required water
would come from the reuse of water in
evaporation ponds. The remainder
would come from existing water rights
owned by Hayden Station in the Yampa
River.

(3) Ash and Sludge Impacts. Hayden
Station’s solid waste stream would be
changed as a result of the LSD
operations. In addition to coal ash in the
baghouse, the LSD would add spent
reagent plus unreacted absorbent,
typically low in solubility and not
considered an environmental disposal
problem. The operator of Hayden
Station (Public Service Company of
Colorado—‘PSCo”’) has indicated that,
should a retrofit be chosen, these
compounds and flyash would be
disposed of in the current landfill
located near the plant, and no major
changes to the current solid waste
disposal practices would be required.
However, the quantity of waste
generated, and therefore needing
disposal, would be increased by 36%.

Overall, the State concludes that any
energy and non-air quality related
impacts are acceptable from either a
natural gas conversion or a coal retrofit,
as required by this SIP revision.

Additionally, in a July 10, 1996 letter
from Elizabeth Estill, USFS, Rocky
Mountain Region, to Margie Perkins,
APCD, the USFS indicated that the
significant reductions in SOz emissions
required in this SIP revision, as well as
the NOx emission reductions required
under the Consent Decree, will provide
positive environmental impacts to the
aquatic ecosystems in MZWA.

(d) Factor (4) Remaining Useful Life of
Source

PSCo has indicated it anticipates a
useful life of the Hayden Station on the
order of another 20 years, provided that
the plant remains competitive in the
marketplace. Therefore, the State
believes that the retrofit or conversion
required in this SIP revision is
reasonable. The State’s conclusion is
based on the overall competitive

position of PSCo in the region, the
typical current projected life of electric
generating stations, and past
representation of the remaining life of
the Hayden Station made by PSCo in its
1994 Annual Report (indicated
remaining life of Unit 1 as 20 years and
Unit 2 as 31 years).

(e) Visibility Benefits and Level of
Emission Reduction

(1) Visibility Benefits

Any contribution to visibility
impairment in MZWA from the Hayden
Station would come from primary
particulate plumes and/or a locally
generated sulfate haze. Based on the
State’s technical judgment, experience
with information generated regarding
the operation of the Hayden Station, and
findings of the Mt. Zirkel Visibility
Study, there is close correspondence
between occasions when particulate
plumes are clearly visible from the
Hayden Station and malfunctions with
its existing electro-static precipitators.
The conversion of the station to natural
gas or use of baghouses will virtually
eliminate particulate plumes coming
from Hayden Station that may enter
MZWA. With regard to locally generated
sulfate hazes, it is the State’s technical
judgment that removing at least 82% 9 of
Hayden Station’s 1995 inventory of
16,000 tons/year of SO, emissions will
effectively address visibility problems
in MZWA caused by SO, emissions
from the facility. Any contribution to
visibility impairment in MZWA from
Hayden Station SO, emissions will be
reduced to below perceptible levels. The
State also notes that evidence in the Mt.
Zirkel Visibility Study indicates that
eliminating Hayden Station’s SO
emissions (which the Consent Decree
and this SIP revision nearly accomplish)
would result in a change in visibility in
MZWA that would be perceptible.10
EPA believes these conclusions are
reasonable.

(2) Level of Emission Reductions

The State believes that the level of
particulate reduction at Hayden Station
is appropriate and bases this
conclusion, in part, on a comparison of
levels of control required at the most
recently permitted coal-fired utilities in
Colorado. In each case, the emission
limit was set at 0.03 Ibs per million Btu

9EPA believes that emissions reductions will
actually be more than 82%. The mass emissions
limits for the 90 day averaging period represent an
85% reduction from the average sulfur content in
coal utilized at Hayden Station.

101t should be noted that current Hayden Station
emissions are not expected to contribute to
visibility impairment under all meteorological
conditions.

heat input, i.e., the same limit required
for the Hayden Station retrofit/
conversion. The State also believes that
the SO, emission limits for Hayden
Station are comparable to, or better
than, what is generally required for new
sources. Hayden Station’s emission
limits were established by reducing the
sulfur content of its coal by 85%.

(f) Reasonable Progress

The measures contained in the SIP
revision will produce significant
emission reductions that are expected to
effectively eliminate Hayden Station’s
contribution to visibility impairment in
MZWA. The retrofit or conversion
requirements appear to be reasonable
upon examination of the associated
costs, time necessary for compliance,
energy and non-air quality
environmental impacts, and remaining
useful life of the facility. By
expeditiously remedying Hayden
Station’s perceptible contribution to
visibility impairment in MZWA, at a
reasonable cost and in a reasonable time
frame without undue energy or non-air
guality environmental impacts, the State
believes that this SIP revision assures
reasonable progress toward meeting the
National visibility goal as it relates to
Hayden Station and MZWA. It should
be noted that the State recognizes that
regional haze from outside Colorado,
emissions from sources outside
Colorado, and emissions from other
Colorado sources could also be
contributing to visibility impairment in
MZWA.

Finally, as noted above, the USFS has
concluded that the emissions reductions
reflected in this SIP revision should
effectively address concerns of visibility
impairment in MZWA associated with
Hayden Station.

ii. Six Factors Considered in Developing
the Long-Term Strategy

The State considered the six factors
contained in 40 CFR 51.306(e) when
developing this revision to its long-term
strategy. These six factors are as follows:
(1) Emission reductions due to ongoing
air pollution control programs; (2)
additional emission limitations and
schedules for compliance; (3) measures
to mitigate the impacts of construction
activities; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including such plans as currently exist
within the State for these purposes; and
(6) enforceability of emission limitations
and control measures. Because this
long-term strategy SIP revision is
focused entirely on the Hayden Station
requirements that resulted from a
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negotiated settlement, the State
concluded that factors (1), (4), and (5)
are not applicable. These factors will be
considered in Part Il of the long-term
strategy review/revision process that the
State has committed to complete by the
end of the year. For a detailed
discussion of the remaining factors as
they relate to Hayden Station, please
refer to Colorado’s long-term strategy
revision, which is available at the
addresses listed in the beginning of this
document.

3. Additional Requirements
a. FLM Consultation

As required under State and Federal
regulations (Colorado Air Quality
Control Commission Regulation No. 3,
Section XV.F.; 40 CFR 51.306(c)), the
State prepared and distributed a FLM
Comment Draft of its long-term strategy
review/revision to the USFS and the
National Park Service. These agencies
are the FLMs of all of Colorado’s Class
| areas. The State addressed all
comments received.

b. SIP Enforceability

All measures and other elements in
the SIP must be enforceable by the State
and EPA (see sections 172(c)(6),
110(a)(2)(A) and 57 FR 13556). The EPA
criteria addressing the enforceability of
SIPs and SIP revisions were stated in a
September 23, 1987 memorandum (with
attachments) from J. Craig Potter,
Assistant Administrator for Air and
Radiation, et al. (see 57 FR 13541).

The specific emissions limitations
contained in this August 15, 1996
revision to the SIP are addressed above
in Section I.A.2.a., “Part C of Section
VI: Provisions from the Hayden Consent
Decree.” By adopting emission
limitations for Hayden Station into the
Visibility SIP on August 15, 1996, the
limitations became enforceable by the
State. C.R.S. 25-7-115. Enforceability of
emission limitations is enhanced by the
inclusion in this SIP revision of Consent
Decree Sections VI., Continuous
Emission Monitors (for SO, and
opacity), and IX., Reporting, to ensure
determination of compliance through
reliable and valid measurements and to
ensure accurate and adequate data
reporting. Further, should EPA finalize
this proposed approval of the SIP
revision, the emission limitations also
will be federally enforceable.

Consistent with section 110(a)(2)(A)
of the CAA, the State of Colorado has a
program that will ensure that the
measures contained in the SIP are
adequately enforced. The Colorado
APCD has the authority to implement
and enforce all control measures

adopted by the AQCC. C.R.S. 25-7-111.
In addition, Colorado statute provides
that the APCD shall enforce against any
“person’ who violates the emission
control regulations of the AQCC, the
requirements of the SIP, or the
requirements of any permit. C.R.S. 25—
7-115. Civil penalties of up to $15,000
per day per violation are provided for in
the State statute for any person in
violation of these requirements (C.R.S.
25-7-122), and criminal penalties are
also provided for in the State statute.
C.R.S. 25-7-122.1.

Thus, EPA believes that the control
measures contained in the revision to
the Long-Term Strategy for Colorado’s
Class | Visibility Protection, Part I:
Hayden Station Requirements, are
enforceable and that the APCD has
adequate enforcement capabilities to
ensure compliance with those control
measures.

I11. Proposed Action

EPA has reviewed the adequacy of the
State’s revision to the long-term strategy
portion of Colorado’s SIP for Class |
Visibility Protection, contained in
Section VI of the document entitled
“Long-Term Strategy Review and
Revision of Colorado’s SIP for Class |
Visibility Protection, Part I: Hayden
Station Requirements,” as submitted by
the Governor with a letter dated August
23, 1996. EPA is proposing to approve
this revision, which includes the
incorporation of certain requirements
from the Hayden Consent Decree.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to a SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

V. Request for Public Comments

EPA is requesting comments on all
aspects of this proposal. As indicated at
the outset of this document, EPA will
consider any comments received by
November 4, 1996.

V. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this

regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600, et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
proposes to approve pre-existing
requirements under State or local law,
and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.



51666

Federal Register / Vol.

61, No. 193 / Thursday, October 3,

1996 / Proposed Rules

Authority: 42 U.S.C. 7401-7671q.
Dated: September 24, 1996.
Patricia D. Hull,
Acting Regional Administrator.
[FR Doc. 96-25399 Filed 10-2-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 2760

RIN 1004-AC91

Reclamation Projects, Grant of Lands
in Reclamation Townsites for School
Purposes

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: This rule proposes the
removal 43 CFR part 2760 in its entirety.
This action is being undertaken because
the regulations consist of outdated
material and statutory recitations, and
these subparts can be removed without
any significant effect.

DATES: Any comments must be received
by Bureau of Land Management (BLM)
at the address below on or before
December 2, 1996. Comments received
which are postmarked after the above
date will not necessarily be considered
in the decisionmaking process on the
final rule.

ADDRESSES: If you wish to comment,
you may hand-deliver comments to the
Bureau of Land Management,
Administrative Record, Room 401, 1620
L St., NW., Washington, DC; or mail
comments to the Bureau of Land
Management, Administrative Record,
Room 401LS, 1849 C Street, NW.,
Washington, DC 20240. You also may
transmit comments electronically via
the Internet to
WOComment@WO0033wp.wo.blm.gov.
Please include “‘attn: RIN 1004AC91” in
your message. If you do not receive a
confirmation from the system that we
have received your internet message,
contact us directly during regular
business hours. You will be able to
review comments at BLM’s Regulatory
Management Team office, Room 401,
1620 L St., NW., Washington, DC,
during regular business hours (7:45 a.m.
to 4:15 p.m.) Monday through Friday.

FOR FURTHER INFORMATION CONTACT:

Jeff Holdren, Bureau of Land
Management, Realty Use Group, at 202—
452-7779.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

1. Background and Discussion of Proposed
Rule

I1l. Procedural Matters

I. Public Comment Procedures

Written Comments

Written comments on the proposed
rule should be specific, should be
confined to issues pertinent to the rule,
and should explain the reason for any
recommended change. Where possible,
comments should reference the specific
section or paragraph of the proposal
which the comment addresses. BLM
may not necessarily consider or include
in the Administrative Record for the
rule comments which BLM receives
after the close of the comment period
(see DATES) or comments delivered to an
address other than those listed above
(see ADDRESSES).

1l. Background and Discussion of
Proposed Rule

The existing regulations at 43 CFR
part 2760 were created for BLM to assist
the Bureau of Reclamation in disposing
of lands through public sale or grants to
townsites for school purposes. BLM
proposes to remove these regulations
because they contain no applicable,
substantive provisions beyond what is
already in the statutes.

Subpart 2764 consists entirely of
unnecessary material. Sections 2764.1
and 2764.3 concern procedures the
Commissioner of Reclamation must
follow when appraising and selling the
lots at issue. These provisions are
derived from 43 U. S.C. 561-573, and
serve the informational purpose of
informing the public of the role
assumed by the Bureau of Reclamation
in this program. However, the
regulations are redundant, and BLM
regulations cannot bind the Bureau of
Reclamation; therefore, these two
sections have no substantive effect. The
remaining sections of subpart 2764 are
direct recitations of statutory language:
section 2764.2 repeats 43 U.S.C. 564—
565, and section 2764.4 largely repeats
43 U.S.C. 566. Finally, the last sentence
of section 2764.4, the part which does
not merely repeat the statute, is
outdated, as evidenced by its reference
to a CFR section that no longer exists.

Subpart 2765 consists of the filing
procedures school districts must follow
when applying for a land grant for
school purposes. These regulations
elaborate on the statutory provisions at
43 U.S.C. §570 authorizing the
Secretary of the Interior to grant school
districts up to six acres from a
reclamation townsite. However, BLM

wishes to remove these regulations to
give itself and the Bureau of
Reclamation added flexibility in
processing the rare application for a
school grant. Rather than requiring the
school district to submit the lengthy
requirements currently contained in
section 2765. 1, BLM would only ask
that an application be submitted which
complies with any Bureau of
Reclamation requirements and is
otherwise adequate to inform BLM of its
request. The substantive provisions
currently contained in subpart 2765,
such as the reversion held by the United
States in the event the land is used for
purposes other than a school, are
entirely contained in the statute at
§570.

I11. Procedural Matters
National Environmental Policy Act

BLM has determined that because this
proposed rule only eliminates
provisions that have no impact on the
public and no continued legal
relevance, it is categorically excluded
from environmental review under
section 102(2)(C) of the National
Environmental Policy Act, pursuant to
516 Departmental Manual (DM),
Chapter 2, Appendix 1, Item 1. 10. In
addition, this action does not meet any
of the 10 criteria for exceptions to
categorical exclusions listed in 516 DM
Chapter 2, Appendix 2. Pursuant to
Council on Environmental Quality
regulations (40 CFR 1508.4) and the
environmental policies and procedures
of the Department of the Interior, the
term ““categorical exclusions” means a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and that have been found
to have no such effect in procedures
adopted by a Federal agency and for
which neither an environmental
assessment nor an environmental
impact statement is required.

Paperwork Reduction Act

This proposed rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act, 44 U.S.C.3501 et seq.

Regulatory Flexibility

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), 5 U.S.C.
601 et seq., to ensure that Government
regulations do not unnecessarily or
disproportionately burden small
entities. The RFA requires a regulatory
flexibility analysis if a rule would have
a significant economic impact, either
detrimental or beneficial, on a
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substantial number of small entities.
BLM has determined under the RFA
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act

Removal of 43 CFR part 2760 will not
result in any unfunded mandate to state,
local or tribal governments in the
aggregate, or to the private sector, of
$100,000,000 or more in any one year.

Executive Order 12612

The proposed rule would not have
sufficient federalism implications to
warrant BLM preparation of a
Federalism Assessment.

Executive Order 12630

The proposed rule does not represent
a government action capable of
interfering with constitutionally
protected property rights. Section 2(a)(1)
of Executive Order 12630 specifically
exempts actions abolishing regulations
or modifying regulations in a way that
lessens interference with private
property use from the deletion of
“policies that have takings
implications.” Since the primary
function of the proposed rule is to
abolish unnecessary regulations, there
will be no private property rights
impaired as a result. Therefore, BLM has
determined that the rule would not
cause a taking of private property, or
require further discussion of takings
implications under this Executive
Order.

Executive Order 12866

According to the criteria listed in
section 3(f) of Executive Order 12866,
BLM has determined that the proposed
rule is not a significant regulatory
action. As such, the proposed rule is not
subject to Office of Management and
Budget review under section 6(a)(3) of
the order.

Executive Order 12988

The Department of the Interior has
determined that this rule meets the
applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Author

The principal author of this proposed
rule is Jeff Holdren, Bureau of Land
Management, Realty Use Group, 1849 C
Street, NW, Washington, DC 20240;
Telephone 202/452-7779.

List of Subjects for 43 CFR Part 2760

Land Management Bureau; Public
lands—sale; Reclamation; Schools.

For the reasons stated in the
preamble, and under the authority of 43
U.S.C. 1740, part 2760 of Group 2700,
Subchapter C, Chapter Il of Title 43 of
the Code of Federal Regulations is
proposed to be amended as set forth
below:

PART 2760—[REMOVED)]

1. Part 2760 is removed in its entirety.
Dated: September 27, 1996.
Sylvia V. Baca,
Assistant secretary of the Interior.
[FR Doc. 96-25402 Filed 10-2-96; 8:45 am]
BILLING CODE 4310-84-P

43 CFR Parts 3740, 3810, 3820
[WO-340-1220-00-24 1A]

RIN 1004-AC96

Multiple Use, Mining; Mining Claims
Under the General Mining Laws

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (BLM) proposes to remove
43 CFR subparts 3745, 3824, 3825 and
section 3811.2—7 in their entirety. Each
of these regulations is unnecessary or
obsolete, either because it describes
programs which no longer exist or
because it contains provisions already
required by statutes or other applicable
regulations. As a result, deleting these
regulations will have no impact on BLM
customers or the public at large.

DATES: Any comments must be received
by BLM at the address below on or
before November 4, 1996. Comments
received after the above date will not
necessarily be considered in the
decisionmaking process on the final
rule.

ADDRESSES: If you wish to comment,
you may hand-deliver comments to the
Bureau of Land Management,
Administrative Record, Room 401, 1620
L Street, NW., Washington, DC; or mail
comments to the Bureau of Land
Management, Administrative Record,
Room 401LS, 1849 C Street, NW.,
Washington, DC 20240. You also may
transmit comments electronically via
the Internet to:
WOComment@WO0033wp.wo.blm.gov.
Please include “attn: RIN AC96", your
name and address in your message. If
you do not receive a confirmation from
the system that we have received your
internet message, contact us directly.
You will be able to review comments at
the L Street address during regular
business hours from 7:45 a.m. to 4:15

p-m., Monday through Friday, except
Holidays.

FOR FURTHER INFORMATION CONTACT:
Roger Haskins, Bureau of Land
Management, Solids Group, 1849 C
Street, Washington, DC 20240;
Telephone: (202) 452—0355.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures.

1. Background and Discussion of Proposed
Rule.

111. Procedural Matters.

I. Public Comment Procedures

Written Comments

Written comments on the proposed
rule should be specific, should be
confined to issues pertinent to the rule,
and should explain the reason for any
recommended change. Where possible,
comments should reference the specific
section or paragraph of the proposal
which the comment addresses. BLM
may not necessarily consider or include
in the Administrative Record for the
rule comments which BLM receives
after the close of the comment period
(see DATES) or comments delivered to an
address other than those listed above
(see ADDRESSES).

11. Background and Discussion of
Proposed Rule

The regulations that are being
removed are obsolete and unnecessary.
Therefore their removal will not have a
negative impact on the regulated
community.

Subpart 3744—this subpart
addressing a mining claimant’s rights,
consists entirely of duplicated statutory
language. This subpart merely quotes
Sections 7(d) and 8 of the Multiple
Minerals Development Act, 30 U.S.C.
527(d) and 528. The regulation adds
nothing to the language contained in the
statute, nor does the statute itself
command that regulations be
promulgated as a prerequisite to the
statute taking effect. Therefore, this
regulation serves no substantive
purpose.

Subpart 3745—this subpart sets out
the conditions for opening Helium
Reserves to mining location and mineral
leasing, and is an unnecessary
duplication of statutory language from
the Multiple Mineral Development Act,
30 U.S.C. 521 et seq. Beyond a quotation
of the statutory language, this subpart
only includes an assertion that
applications filed prior to published
notice to open the helium reserves will
confer no rights. However, merely filing
an application cannot confer any rights
until the application is approved.
Furthermore, Helium Reserves Number
1 and 2 were opened in 1955, have since
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been withdrawn. BLM has also
determined that no pre-existing
applications under this subpart
currently exist. Therefore, because this
regulation contains only duplicated
statutory language and obsolete
provisions, it can be deleted without
affecting the rights of the public at large
or altering existing law.

Subpart 3824, concerning mining in
the City of Prescott, Arizona, Watershed,
consists entirely of restatements from
the underlying statute at 16 U.S.C. 4824,
internal procedures, and non-binding
policy statements. Section 3824.1(a) and
the first sentence of 3824.1(c)
unnecessarily restate statutory language.
Section 3824.1(b), which directs the
authorized officer to note certain
application terms on the application
itself, depicts internal procedures better
suited to the BLM Manual. The
remainder of 3824.1(c) elaborates on the
statutory provision that valid, pre-
existing mining claims in this location
may be perfected as the claimant
desires. This subsection adds nothing to
the statutory law by pointing out that
**as the claimant desires” means a
claimant can subject themselves to the
statutory provisions or not; therefore
this section is also redundant and
unnecessary.

Subpart 3825—this subpart addresses
mining on Papago Indian Reservation
lands. The provision is obsolete. Papago
lands were closed to mineral entry in
1955, and BLM has determined that, to
its knowledge, all prior claims have
been patented or withdrawn. Therefore,
this subpart has no further applicability
and should be deleted.

Section 3811.2—7—this subpart
addresses location of mining claims for
fissionable source material on coal
lands. The provision is also obsolete.
Claims to mine fissionable and other
source material on lands valuable for
coal are governed by 30 U.S.C. § 5411,
which withdrew coal-bearing public
lands from these types of claims on
August 11, 1975. All mining claims on
the subject lands became void as of that
date, except where a claimant had
previously filed a valid mineral patent
application. Therefore, no further claims
can be located under the provisions of
43 CFR 3811.2-7, making this regulation
obsolete and wholly unnecessary.

I11. Procedural Matters

National Environmental Policy Act

The BLM has prepared an
environmental assessment (EA), and has
found that the proposed rule would not
constitute a major federal action
significantly affecting the quality of the
human environment under section

102(2)(C) of the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4332(2)(C). The BLM has placed the EA
and the Finding of No Significant
Impact(FONSI) on file in the BLM
Administrative Record at the address
specified previously. The BLM invites
the public to review these documents by
contacting us at the addresses listed
above (see ADDRESSES), and suggests
that anyone wishing to submit
comments in response to the EA and
FONSI do so in accordance with the
Written Comments section above, or
contact us directly.

Paperwork Reduction Act

This proposed rule does not contain
information collection requirements
which the Office of Management and
Budget must approve under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), 5 U.S.C.
601 et seq., to ensure that Government
regulations do not unnecessarily or
disproportionately burden small
entities. The RFA requires a regulatory
flexibility analysis if a rule would have
a significant economic impact, either
detrimental or beneficial, on a
substantial number of small entities.
BLM has determined under the RFA
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12866

According to the criteria listed in
section 3(f) of Executive Order 12866,
BLM has determined that the proposed
rule is not a significant regulatory
action. As such, the proposed rule is not
subject to Office of Management and
Budget review under section 6(a)(3) of
the order.

Unfunded Mandates Reform Act

Removal of 43 CFR subparts 3745,
3824, 3825 and section 3811.2—7 will
not result in any unfunded mandate to
state, local or tribal governments in the
aggregate, or to the private sector, of
$100,000,000 or more in any one year.

Executive Order 12612

The proposed rule would not have
sufficient federalism implications to
warrant BLM preparation of a
Federalism Assessment (FA).

Executive Order 12630

The proposed rule does not represent
a government action capable of
interfering with constitutionally
protected property rights. Section 2(a)(1)

of Executive Order 12630 specifically
exempts actions abolishing regulations
or modifying regulations in a way that
lessens interference with private
property use from the definition of
“policies that have takings
implications.” Since the primary
function of the proposed rule is to
abolish unnecessary regulations, there
will be no private property rights
impaired as a result. Therefore, BLM has
determined that the rule would not
cause a taking of private property, or
require further discussion of takings
implications under this Executive
Order.

Executive Order 12988

The Department of the Interior has
determined that this rule meets the
applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Author

The principal author of this proposed
rule is Roger Haskins, Solids Group,
Bureau of Land Management, 1849 C
Street, NW, Washington, DC 20240;
Telephone (202) 452—0355.

List of Subjects

43 CFR Part 3740

Administrative Practice and
Procedure; Land Management Bureau;
Mines; Public Lands—Mineral
Resources.

43 CFR 3810

Land Management Bureau; Mines;
Public Lands—Mineral Resources;
Reporting and Recordkeeping
Requirements.

43 CFR 3820

Land Management Bureau; Mines;
Monuments and Memorials; National
Forests; National Parks; Public Lands-
Mineral Resources; Reporting and
Recordkeeping Requirements; Surety

Bonds; Wilderness Areas.
For the reasons stated in the

preamble, and under the authority of 43
U.S.C. 1740, parts 3740 of Group 3700
and parts 3810 and 3820 of Group 3800,
Subchapter C, Chapter Il of Title 43 of
the Code of Federal Regulations is
proposed to be amended as set forth
below:

PART 3740—[AMENDED]

Subpart 3744—[Removed]

1. Part 3740 is amended by removing
subpart 3744 (88 3744.1 and 3744.2) in
its entirety.

Subpart 3745—[Removed]

2. Part 3740 is amended by removing
subpart 3745 (§ 3745.1) in its entirety.
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PART 3810—[AMENDED]

3. Part 3810 is amended by removing
§3811.2-7 in its entirety.

PART 3820—[AMENDED]

Subpart 3824—[Removed]

4. Part 3820 is amended by removing
subpart 3824 (§3824.1) in its entirety.

Subpart 3825—[Removed]

5. Part 3820 is amended by removing
subpart 3825 (88 3825.0-3 and 3825.1)
in its entirety.

Dated: September 27, 1996.

Sylvia V. Baca,

Assistant Secretary of the Interior.

[FR Doc. 96-25423 Filed 10-2-96; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 95-98; Notice No.3]

Public Meeting on School Bus
Transportation

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of public meeting;
request for comments.

SUMMARY: This notice announces a
public meeting at which NHTSA will
seek information about school bus
transportation. This meeting will be
held in cooperation with the National
Association of Pupil Transportation
(NAPT) and National Association of
State Directors of Pupil Transportation
Services (NASDPTS) at their annual
conference. NHTSA is seeking
information from school bus
manufacturers, school transportation
providers, and other members of the
public on issues related to the
transportation of school children.
NHTSA is also requesting suggestions
for actions with respect to NHTSA'’s
regulations and Federal Motor Vehicle
Safety Standards (FMVSS) that govern
the manufacture of school buses. This
notice also invites written comments on
the same subject.

DATES: Public meeting: The meeting will
be held on November 4, 1996 at 2:00
p.m. Those wishing to make oral
presentations at the meeting should
contact Charles Hott, at the address or
telephone number listed below, by
October 25, 1996.

Written comments: Written comments
may be submitted to the agency and
must be received by December 9, 1996.
ADDRESSES: Public meeting: The public
meeting will be held at the following
location: Opryland Hotel, 2800
Opryland Drive, Nashville, TN 37214,
Tel: (615) 889-1000.

Written comments: All written
comments (preferably 10 copies) should
be mailed to the Docket Section,
National Highway Traffic Safety
Administration, Room 5109, 400 7th
Street, SW, Washington, DC 20590.
Please refer to the docket number when
submitting written comments.

FOR FURTHER INFORMATION CONTACT:
Charles Hott, Office of Crashworthiness
Standards, NPS-12, NHTSA, 400 7th
Street, SW, Washington, DC 20590
(telephone 202-366-0247, Fax: 202—
366-4329).

SUPPLEMENTARY INFORMATION:

Regulatory Reform

Calling for a new approach to the way
Government regulates the private sector,
President Clinton asked Executive
Branch agencies to improve the
regulatory process. Specifically, the
President requested that agencies: (1)
cut obsolete regulations; (2) reward
agency and regulator performance by
rewarding results, not red tape; (3)
create grassroots partnerships by
meeting with those affected by
regulations and other interested parties;
and (4) use consensual rulemaking, such
as regulatory negotiation, more
frequently.

NHTSA previously announced public
meetings to create grassroots
partnerships with regulated industries
and other affected parties that do not
deal with NHTSA on a routine basis. By
meeting with these groups, NHTSA
believes that it can build a better
understanding of their needs and
concerns.

NHTSA recognizes that manufacturers
who build school buses operate under
different conditions than manufacturers
of passenger cars and trucks. In
addition, the agency is aware that
school transportation providers and
school bus manufacturers share a
common interest in matters relating to
pupil transportation safety. Therefore,
the agency has decided to hold public
meetings to listen to the views of these
groups and others in order to be better
informed of their specific needs. The
agency is interested in obtaining their
views on how it can improve its
regulations that govern the manufacture
of school buses. Suggestions should be
accompanied by a statement of the
rationale for the suggested action and of

the expected consequences of that

action. Suggestions should address at

least the following considerations:

Administrative/compliance burdens

Cost effectiveness

Costs of the existing regulation and the
proposed changes to consumers

Costs of testing or certification to
regulated parties

Effects on safety

Effects on small businesses

Enforceability of the standard

Whether the suggestion reflects a

“‘common sense’” approach to solving

the problem

Statements should be as specific as
possible and provide the best available
supporting information. Statements also
should specify whether any change
recommended in the regulatory process
would require a legislative change in
NHTSA’s authority.

This meeting is being held in
cooperation with NAPT and NASDPTS
at their annual conference in an effort to
offer pupil transportation professionals
an opportunity to interact with federal
agencies that affect operational and
industry standards. Both NAPT and
NASDPTS are voluntary not-for-profit
organizations that provide educational
opportunities and information services
for pupil transportation professionals
around the world. NAPT and NASDPTS
collectively represent over 2,100 pupil
transportation professionals from both
public and private sectors in the United
States, United State territories and
Canada who promote safe and efficient
pupil transportation. The NAPT Annual
Conference and Trade Show is the
United State’s largest gathering of pupil
transportation professionals. Having a
public meeting in cooperation with
NAPT and NASDPTS will give NHTSA
the opportunity to receive comments
from the broadest cross-section of
industry professionals who desire to
express their need and concerns about
Federal regulations that affect their
business.

Other Topics of Interest

In recent years there have been many
changes to the Federal requirements for
school buses. These new requirements
include stop arms for all school buses,
more emergency exits for most of the
larger school buses, performance
requirements for wheelchair restraints
in school buses, and mirror systems that
are performance based instead of design
based. Future requirements include
antilock brake systems for large school
buses and may also include requiring
small school buses to meet Standard No.
221, joint strength.

Improvements have been made to the
safety of the school bus loading zones.
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Stop arm and mirror requirements were
implemented to reduce the number of
loading zone injuries and fatalities.
However, changes in clothing style and
design have resulted in snagging and
dragging injuries to bus occupants
departing from the school bus. School
bus manufacturers have implemented
recalls to modify handrail designs.

The agency is interested in receiving
views on how the above regulations and
developments have affected school bus
safety and school bus users.

There have also been many changes to
the Federal requirements for school bus
drivers. School bus drivers are now
required to possess a commercial
drivers license which requires pre-
employment drug tests and random
drug and alcohol tests. Staff from the
Federal Highway Administration will be
available to answer questions at the
meeting.

Procedural Matters

The agency intends to conduct the
meeting informally so as to allow for
maximum participation by all who
attend. Interested persons may ask
questions or provide comments during
any period after a party has completed
its presentation, on a time allowed basis
as determined by the presiding official.
If time permits, persons who have not
requested time to speak, but would like
to make a statement, will be afforded an
opportunity to do so.

The agency is interested in obtaining
the views of its customers both orally
and in writing. An agenda for the
meeting will be made based on the
number of persons wishing to make oral
presentations and will be available on
the day of the meeting.

Those speaking at the public meeting
should limit their presentations to 15
minutes. If the presentation will include
slides, motion pictures, or other visual
aids, please indicate so that the proper
equipment may be made available.
Presenters should bring at least one
copy of their presentation to the meeting
so that NHTSA can readily include the
material in the public record.

A schedule of participants making
oral presentations will be available at
the designated meeting room. NHTSA
will place a copy of any written
statement in the docket for this notice.
Participation in the meeting is not a
prerequisite for the submission of
written comments. NHTSA invites
written comments from all interested
parties. It is requested but not required
that 10 copies be submitted.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including

purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, Room 5219, at
the street address given above, and
copies from which the purportedly
confidential information has been
deleted should be submitted to the
Docket Section. A request for
confidentiality should be accompanied
by a cover letter setting forth the
information specified in the agency’s
confidential business information
regulation (49 CFR Part 512.)

All comments received before the
close of business on the comment
closing date indicated above will be
considered. Comments will be available
for inspection in the docket.

After the closing date, NHTSA will
continue to file relevant information in
the docket as it becomes available. It is
therefore recommended that interested
persons continue to examine the docket
for new material.

Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued: September 30, 1996.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96-25362 Filed 10-2-96; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 951227306-5306-01; I.D.
092596B]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Nontrawl
Sablefish Mop-Up Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of nontrawl
sablefish mop-up fishery; request for
comments.

SUMMARY: NMFS announces
adjustments to the management
measures for the Pacific coast
groundfish fishery off Washington,
Oregon, and California. This action
establishes beginning and ending dates
and trip limits applicable to the mop-up
fishery for nontrawl limited entry
sablefish, and sets trip limits for the
nontrawl limited entry sablefish fishery
after the mop-up fishery. These actions
are intended to provide for harvest of

the remainder of the limited entry
nontrawl allocation for sablefish.

DATES: The nontrawl sablefish mop-up
fishery will begin at 1201 hours (local
time), October 1, 1996, and will end at
1200 hours (local time), October 15,
1996, at which time the daily trip limits
resume. The daily trip limits for the
nontrawl sablefish fishery will remain
in effect until the effective date of the
1997 annual specifications and
management measures for the Pacific
coast groundfish fishery, which will be
published in the Federal Register.
Comments will be accepted until
October 15, 1996.

ADDRESSES: Comments on these actions
should be sent to Mr. William Stelle, Jr.,
Administrator, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way NE., Bldg. 1, Seattle,
WA 98115-0070; or Ms. Hilda Diaz-
Soltero, Administrator, Southwest
Region, National Marine Fisheries
Service, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—4213.
Information relevant to these actions has
been compiled in aggregate form and is
available for public review during
business hours at the office of the
Administrator, Northwest Region,
NMFS (Regional Administrator).

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526—-6140;
or Rodney R. McInnis at 310-980—4040.
SUPPLEMENTARY INFORMATION: The
regulations at 50 CFR 660.323(a)(2)
established a new season structure for
the limited entry nontrawl sablefish
fishery in 1995. The “‘regular season” is
a derby fishery during which the only
trip limit is for sablefish smaller than 22
inches (56 cm). The regular season starts
each year on September 1 (April 15,
1996, 61 FR 16402). Because of expected
increases in effort and the difficulty in
projecting catch rates during a short,
intense season (7 days in 1995 and 5
days in 1996), the regular season was
designed to harvest only 70 percent of
the limited entry nontrawl allocation.
The remainder of the nontrawl
allocation was set aside as a buffer in
case landings were much higher than
projected. The Regional Administrator
is authorized to release the buffer, if
sufficient amounts remain, about 3
weeks after the end of the regular
season, to be taken in a mop-up fishery
consisting of one cumulative trip limit
for each vessel.

Following the mop-up fishery, daily
trip limits are reimposed until the end
of the year. A daily trip limit is the
maximum amount that may be taken
and retained, possessed, or landed per
vessel in 24 consecutive hours, starting
at 0001 hours local time. Only one
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landing of groundfish may be made in
that 24—hour period. Daily trip limits
may not be accumulated. If a trip lasts
more than 1 day, only one daily trip
limit is allowed. Daily trip limits were
in effect until the beginning of the
regular season, and went back into effect
after the regular season ended on
September 5.

The best available information on
September 17, 1996, indicated that
approximately 2,381 metric tons (mt) of
sablefish had been landed before and
during the regular season, about 86
percent of the limited entry nontrawl
allocation of 2,754 mt. Therefore, 373
mt remains to be caught after September
6, 1996, of which 90-120 mt is expected
to be taken in the daily trip limits after
the regular season. The Regional
Administrator, after consulting with the
Pacific Fishery Management Council
(Council) by telephone on September
19, 1996, has determined that the mop-
up fishery will occur, and that a
cumulative trip limit of 3,400 Ib (1,542
kg) in a 2-week period (October 1-15,
1996) would provide for approximately
152-169 participating vessels, leaving
enough for small daily trip limits from
September 7-30, 1996, and from 1201
hours October 15, 1996, through the end
of the year. The trip limit for sablefish
smaller than 22 inches (56 cm) total
length, or 15.5 inches (39 cm) for
sablefish that are headed, that was in
effect during the regular season
continues during the mop-up season but
not under the daily trip limits. Once a
vessel has landed its 3,400-Ib (1,542—
kg) cumulative trip limit, it may not
land more sablefish until the daily trip
limits resume at 1201 hours on October
15, 1996. A cumulative trip limit
applies to each vessel with a valid
limited entry permit endorsed for pot or
longline gear. Therefore, acquiring
additional limited entry permits does
not entitle a vessel to more than one
cumulative limit.

The daily trip limits for the limited
entry fishery after the mop-up season
are the same as those in effect before the
mop-up season. Since the daily trip
limits apply to a 24—hour day starting at

0001 hours, but the mop-up fishery
begins and ends at 1200 hours, it will
be legal for a vessel in the limited entry
fishery to land a daily trip limit between
0001 hours and 1200 hours on October
1, 1996, just before the start of the mop-
up season, and between 1201 hours and
2400 hours on October 15, 1996,
following the mop-up season.

As specified in the annual
management measures (61 FR 279,
January 4, 1996) at paragraph IV.1., a
vessel operating in the open access
fishery must not exceed any trip limit,
frequency limit, and/or size limit for the
open access fishery or for the same gear
and/or subarea in the limited entry
fishery. This means that the limited
entry trip limits applicable to nontrawl
gear also are limits on nontrawl gear
used in the open access fishery.

NMFS Actions

NMFS announces the dates of the
nontrawl sablefish limited entry mop-up
fishery and the amounts of sablefish that
may be taken with nontrawl gear during
and after the limited entry mop-up
fishery in 1996. All other provisions
remain in effect.

In the 1996 annual management
measures, paragraph IV.E.(3)(c) is
revised to read as follows:

IV * * X
E * * *x

3 * * *

(c) Nontrawl trip and size limits. (i)
Mop-Up Fishery. Effective 1201 hours
October 1, 1996, until 1200 hours
October 15, 1996, the cumulative trip
limit for sablefish caught with nontrawl
gear in the limited entry fishery is 3,400
Ib (1,542 kg) per vessel.

(Note: The States of Washington,
Oregon, and California use a conversion
factor of 1.6 to convert dressed sablefish
to its round-weight equivalent.
Therefore, 3,400 Ib (1,542 kg) round
weight corresponds to 2,125 Ib (964 kg)
for dressed sablefish.)

(ii) Daily trip limits. Effective 1201
hours October 15, 1996, daily trip
limits, which apply to sablefish of any
size, are reimposed as follows:

(A) North of 36° N. lat. The daily trip
limit for sablefish taken and retained

with nontrawl gear north of 36° N. lat.
is 300 Ib (136 kg).

(B) South of 36° N. lat. The daily trip
limit for sablefish taken and retained
with nontrawl gear south of 36 N.° lat.
is 350 Ib (159 kg).

(iii) Trip limits for small sablefish.
During the regular and mop-up seasons,
the only trip limit in effect, for sablefish
smaller than 22 inches (56 cm) (total
length), is 1,500 Ib (680 kg), or 3 percent
of all legal sablefish on board 22 inches
(56 cm) or larger, whichever is greater.
(See paragraph IV.A.(6) of the annual
management measures at (61 FR 279,
January 4, 1996) regarding length
measurement.

Classification

These actions are authorized by the
Pacific Coast Groundfish Fishery
Management Plan, which governs the
harvest of groundfish in the U.S.
exclusive economic zone off the coasts
of Washington, Oregon, and California.
The determination to take these actions
is based on the most recent data
available. The aggregate data upon
which the determinations are based are
available for public inspection at the
office of the Regional Administrator (see
ADDRESSES) during business hours.
Because of the need for immediate
action to start the mop-up fishery for
sablefish, and because the public had an
opportunity to comment on these
actions at the September 1996 meeting
of the Council’s Groundfish
Management Team in Portland, OR,
NMFS has determined that good cause
exists for this document to be published
without affording a prior opportunity
for public comment or a 30-day delayed
effectiveness period. These actions are
taken under the authority of 50 CFR
660.323(a)(2), and are exempt from
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 27, 1996.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 96-25369 Filed 9-30-96; 1:09 pm]
BILLING CODE 3510-22-F
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AFRICAN DEVELOPMENT
FOUNDATION

Sunshine Act Meeting; Board of
Directors Meeting

TIME: 12:00 noon-3:00 p.m.

PLACE: ADF Headquarters.

DATE: Wednesday, 16 October 1996.
STATUS: Open.

Agenda
12:00 noon—Lunch
12:30 p.m.—Chairman’s Report
1:00 p.m.—President’s Report
3:00 p.m.—Adjournment

If you have any questions or
comments, please direct them to Ms.
Janis McCollim, Executive Assistant to
the President, who can be reached at
(202) 673-3916.
William R. Ford,
President.
[FR Doc. 96-25566 Filed 10-1-96; 3:41 pm]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 28, 1996.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding these information collections
are best assured of having their full
effect if received within 30 days of this
notification. Comments should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, D.C. 20503 and to
Department Clearance Officer, USDA,
OCIO, Mail Stop 7602, Washington, D.C.
20250-7630. Copies of the
submission(s) may be obtained by

calling (202) 720-6204 or (202) 720—-
6746.

¢ Rural Housing Service

Title: Form FmHA 410-8, “Applicant
Reference Letter (A Request for Credit
Reference)”

Summary: Form FmHA 410-8,
“Applicant Reference Letter” is used by
the Rural Housing Service to
supplement or verify other debts when
a credit report is limited.

Need and Use of the Information: The
information is collected and used by
Rural Housing Service personnel to
supplement or verify other debts when
a credit report is limited and
unavailable to determine the applicant’s
eligibility and creditworthiness for
loans and grants.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 27,360.

Frequency of Responses: Reporting:
On Occasion.

Total Burden Hours: 27,086.

« Food Safety Inspection Service

Title: Application for Inspection,
Sanitation, Accredited Laboratories, and
Exemptions.

Summary: FSIS requires meat and
poultry establishments and FSIS
accredited non-Federal analytical
laboratories to maintain certain
paperwork and records.

Need and Use of the Information: The
information is used to ensure that all
meat and poultry establishments
produce safe, wholesome, and
unadulterated product, and that non-
federal laboratories accord with FSIS
regulations.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 6,316.

Frequency of Responses:
Recordkeeping; Reporting: On Occasion.

Total Burden Hours: 2,680.

¢ Federal Crop Insurance Corporation

Title: 7 CFR Parts 401, 402, 407, 443
and 457—Catastrophic Risk Protection
Plan and Related Documents—Group
risk Plan.

Summary: Information collected
includes: application and contract,
acreage, production and yield reports
and supplemental information for crop
insurance options.

Need and Use of the Information: The
information is used to implement the
Catastrophic Risk Protection Plan.

Description of Respondents: Farms.

Number of Respondents: 1,775,708.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 1,889,486.

Larry Roberson,

Deputy Departmental Clearance Officer.
[FR Doc. 96-25281 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-01-M

Office of the Secretary

Determination of Total Amounts and
Quota Period for Tariff-Rate Quotas for
Raw Cane Sugar and Certain Imported
Sugars, Syrups, and Molasses

AGENCY: Office of the Secretary, USDA.
ACTION: Notice.

SUMMARY: This notice establishes the
aggregate quantity of 2,300,000 metric
tons, raw value, of raw cane sugar that
may be entered under subheading
1701.11.10 during fiscal year 1997 (FY
97), with 600,000 metric tons subject to
possible cancellation. This notice in
addition establishes the aggregate
quantity of 47,000 metric tons (raw
value basis) for certain sugars, syrups,
and molasses that may be entered under
subheadings 1701.12.10, 1701.91.10,
1701.99.10, 1702.90.10, and 2106.90.44
of the Harmonized Tariff Schedule of
the United States (HTS) during FY 97.
EFFECTIVE DATE: October 3, 1996.
ADDRESSES: Inquiries may be mailed or
delivered to the Sugar Team Leader,
Import Policy and Programs Division,
STOP 1021, Foreign Agricultural
Service, Room 5531, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250-1000.

FOR FURTHER INFORMATION CONTACT:
Stephen Hammond (Sugar Team Leader,
Import Policy and Programs Division),
202-720-1061.

SUPPLEMENTARY INFORMATION: Paragraph
(a)(i) of additional U.S. note 5 to chapter
17 of the HTS provides in pertinent part
as follows:

* * * the aggregate quantity of raw cane
sugar entered, or withdrawn from warehouse
for consumption, under subheading
1701.11.10, during any fiscal year, shall not
exceed in the aggregate an amount (expressed
in terms of raw value), not less than,
1,117,195 metric tons, as shall be established
by the Secretary of Agriculture * * *, and
the aggregate quantity of sugars, syrups, and
molasses entered, or withdrawn from
warehouse for consumption, under
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subheadings 1701.12.10, 1701.91.10,
1701.99.10, 1702.90.10 and 2106.90.44,
during any fiscal year, shall not exceed in the
aggregate an amount (expressed in terms of
raw value), less than 22,000 metric tons, as
shall be established by the Secretary. With
either the aggregate quantity for raw cane
sugar or the aggregate quantity for syrups,
sugars and molasses other than raw cane
sugar, the Secretary may reserve a quota
quantity for the importation of specialty
sugars as defined by the United States Trade
Representative.

These provisions of paragraph (a)(i) of
additional U.S. note 5 to chapter 17 of
the HTS authorize the Secretary of
Agriculture to establish the total
amounts (expressed in terms of raw
value) for imports of raw cane sugar and
certain other sugars, syrups, and
molasses that may be entered under the
subheadings of the HTS subject to the
lower tier of duties of the tariff-rate
quotas for entry during the fiscal year
beginning October 1.

The Secretary issued a proposal for
the 1997 fiscal year tariff-rate quota on
August 13, 1996, and invited comments
from interested persons. Approximately
40 comments were received and were
considered.

Allocations of the quota amounts
among supplying countries and areas
will be made by the United States Trade
Representative.

Notice

Notice is hereby given that | have
determined, in accordance with
paragraph (a) of additional U.S. note 5
to chapter 17 of the HTS, that an
aggregate quantity of up to 2,300,000
metric tons, raw value, of raw cane
sugar described in subheading
1701.11.10 of the HTS may be entered
or withdrawn from warehouse for
consumption during the period from
October 1, 1996, through September 30,
1997. Of this quantity, 1,700,000 metric
tons will be immediately available, to be
allocated by the United States Trade
Representative, and the remaining
600,000 metric tons will be held in
reserve.

If the stocks-to-use ratio published in
the January 1997 World Agricultural
Supply and Demand Estimates
(WASDE) is equal to, or less than 15.5
percent, the United States Trade
Representative will allocate an
additional 200,000 metric tons of the
reserved quantity for raw cane sugar. If
the stocks-to-use ratio published in the
January 1997 WASDE is greater than
15.5 percent, 200,000 metric tons of the
reserved quantity for raw cane sugar
will be automatically cancelled without
further notice.

If the stocks-to-use ratio published in
the March 1997 WASDE is equal to, or

less than 15.5 percent, the United States
Trade Representative will allocate an
additional 200,000 metric tons of the
reserved quantity for raw cane sugar. If
the stocks-to-use ratio published in the
March 1997 WASDE is greater than 15.5
percent, 200,000 metric tons of the
reserved quantity for raw cane sugar
will be automatically cancelled without
further notice.

If the stocks-to-use ratio published in
the May 1997 WASDE is equal to, or
less than, 15.5 percent, the United
States Trade Representative will allocate
an additional 200,000 metric tons of the
reserved quantity for raw cane sugar. If
the stocks-to-use ratio published in the
May 1997 WASDE is greater than 15.5
percent, 200,000 metric tons of the
reserved quantity for raw cane sugar
will be automatically cancelled without
further notice.

I have further determined that an
aggregate quantity of up to 47,000
metric tons, raw value, of certain sugars,
syrups, and molasses described in
subheadings 1701.12.10, 1701.91.10,
1701.99.10, 1702.90.10, and 2106.90.44
of the HTS may be entered or
withdrawn from warehouse for
consumption during the period from
October 1, 1996, through September 30,
1997. | have further determined that out
of this quantity of 47,000 metric tons,
the quantity of 1,656 metric tons, raw
value, is reserved for the importation of
speciality sugars. These quota amounts
may be allocated among supplying
countries and areas by the United States
Trade Representative.

Interested parties are further notified
that shipping patterns will be
established for imports of raw can sugar
from the Dominican Republic, Brazil
and the Philippines. Imports from each
of these countries during the first
quarter of the fiscal year may not exceed
25 percent of the quantity allocated to
such country, nor more than 50 percent
of such allocations prior to April 1,
1997, nor more than 75 percent of such
allocations prior to July 1, 1997.

Signed at Washington, D.C. on September
27, 1996.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 96-25379 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-10-M

Forest Service

Extension of Currently Approved
Information Collection for Bid Form for
National Forest System Timber for Sale

AGENCY: Forest Service, USDA.

ACTION: Notice of intent; request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service announces its intent to
request an extension of a currently
approved information collection. The
information is necessary to determine if
a bidder, submitting a bid to the
National Forest System timber sale
program, meets the requirements for the
program.

DATES: Comments must be received in
writing on or before December 2, 1996.

ADDRESSES: All comments should be
addressed to: Director, Timber
Management (2430), Forest Service,
USDA, P.0O. Box 96090, Washington,
D.C. 20090-6090.

FOR FURTHER INFORMATION CONTACT: Jim
Naylor, Timber Management Staff, at
(202) 205-0858.

SUPPLEMENTARY INFORMATION:
Description of Information Collection

The following describes the
information collection to be extended:

Title: FS—2400-42a—Bid Form for
Advertised National Forest System
Timber.

OMB Number: 0596—0066.

Expiration Date of Approval: February
28, 1997.

Type of Request: Extension of a
previously approved information
collection.

Abstract: The data collected are used
by the agency to ensure that National
Forest System timber is sold at not less
than appraised value, that bidders meet
specific criteria when submitting a bid,
and that anti-trust violations do not
occur during the bidding process.
Respondents are bidders on National
Forest System timber sales. Forest
Service Sale Officers mail bid forms to
potential bidders, and bidders return the
completed forms, dated and signed, to
the Forest Service Sale Officer. Each
bidder must include the following: the
price bid for the timber, an address, and
a tax identification number. The tax
identification number of each bidder is
entered into an automated bid
monitoring system, which is used to
determine if speculative bidding or bid
collusion is occurring. The tax
identification number is also used to
facilitate electronic payments to the
purchaser. Data gathered in this
information collection is not available
from other sources.

Estimate of Burden: 10 minutes.

Type of Respondents: Individuals,
large and small businesses, and
corporations bidding on National Forest
timber sales.
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Estimated Number of Respondents:
5,000.

Estimated Number of Responses per
Respondent: 1.5.

Estimated Total Annual Burden on
Respondents: 1,250 hours.

The agency invites comments on the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Use of Comments
All comments received in response to
this notice will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.
Dated: September 26, 1996.
David G. Unger,
Associate Chief.
[FR Doc. 9625365 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-11-P

Grain Inspection, Packers and
Stockyards Administration

Timely Service and Open Season Pilot
Programs

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA),
Agriculture.

ACTION: Notice.

SUMMARY: GIPSA is currently running
two pilot programs, “timely service”
and ‘“‘open season,” under one of the
1993 amendments to the United States
Grain Standards Act, as amended (Act).
This amendment provides that GIPSA
may conduct pilot programs allowing
more than one official agency to provide
official services within a single
geographic area. GIPSA started the two
pilot programs on November 1, 1995,
and they will end on October 31, 1996.
Effective November 1, 1996, GIPSA is
extending both the “timely service” and
“‘open season’’ pilot programs to
October 31, 1999, to collect and analyze
additional information. In addition,
GIPSA is modifying the “open season”

pilot program to allow more open
participation. GIPSA also is considering
other pilot programs or program changes
intended to address the concerns of both
the grain industry and official agencies
and will announce and solicit
comments on any such proposals at a
later date.

EFFECTIVE DATE: November 1, 1996.
ADDRESSES: USDA, GIPSA, Neil E.
Porter, Director, Compliance Division,
STOP 3604, 1400 Independence Avenue
S.W., Washington, DC 20250-3604.
Internet and GroupWise users may
respond to nporter@fgisdc.usda.gov.

FOR FURTHER INFORMATION CONTACT: Neil
E. Porter, telephone 202-720-8262.
SUPPLEMENTARY INFORMATION:

Sections 7(f) and 7A of the Act was
amended by the U.S. Grain Standards
Act Amendments of 1993 (Public Law
103-156) on November 24, 1993, to
authorize GIPSA’s Administrator to
conduct pilot programs allowing more
than one official agency to provide
official services within a single
geographic area without undermining
the declared policy of the Act. The
purpose of the pilot programs is to
evaluate the impact of allowing more
than one official agency to provide
official services within a single
geographic area.

GIPSA considered several possible
pilot programs as announced in the
March 14, 1994, Federal Register (59 FR
11759) and the March 10, 1995, Federal
Register (60 FR 13113). In the
September 27, 1995, Federal Register
(60 FR 49828), GIPSA announced the
following two pilot programs starting on
November 1, 1995, and ending on
October 31, 1996.

1. Timely Service. This pilot program
allows official agencies to provide
official services to facilities outside their
assigned geographic area on a case-by-
case basis when these official services
cannot be provided in a timely manner
by the official agency designated to
serve that area.

2. Open Season. This pilot program
allows official agencies an open season
during which they may offer their
services to facilities outside their
assigned geographic area where no
official sample-lot or official weighing
services have been provided in the
previous 6 months.

GIPSA has evaluated these two pilot
programs and discussed them with
official agency and grain industry
representatives. Grain industry
representatives contacted unanimously
support continuing these two pilot
programs. Some said that service
improved after the pilot programs were
proposed. Others commented that the

‘‘open season’” 6-month waiting period
should be eliminated or reduced.
Official agency comments ranged from
no significant objection to continuation
of the pilot programs, to opposition to
any pilot programs because they would
have an adverse impact on the integrity
of the official inspection system.

GIPSA believes that there has been no
adverse impact on the official
inspection system by the “timely
service” pilot program, and in view of
the comments received, is extending the
“timely service” pilot program to
October 31, 1999, to provide GIPSA
with additional information. The
“timely service” provisions would
remain the same as announced in the
September 27, 1995, Federal Register
(60 FR 49828).

GIPSA also believes that the “open
season’ pilot program has had no
adverse impact on the official
inspection system and in view of grain
industry comments and recognizing
official agency concerns, is modifying
and extending the ““open season” pilot
program until to October 31, 1999, to
provide GIPSA with additional
information. Under the revised “open
season’’ program, official agencies
would be able to offer their services to
facilities outside their assigned
geographic area where no official
sample-lot or official weighing services
have been provided in the previous 3
months. This should allow more
participation in the program. Under the
current pilot program, no official
sample-lot or official weighing services
could have been provided in the
previous 6 months. The other “‘open
season’ provisions will remain the same
as announced in the September 27,
1995, Federal Register (60 FR 49828).

GIPSA will continue to monitor and
evaluate the “timely service” and ‘““‘open
season” programs. If, at any time, GIPSA
determines that either program is having
a negative impact on the official system
or is not working as intended, the
programs may be modified or
discontinued.

AUTHORITY: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: September 27, 1996
Neil E. Porter

Director, Compliance Division
[FR Doc. 96—25277 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-EN-F
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Natural Resources Conservation
Service

[TE-29]

Raccoon Island Breakwater
Demonstration Project Terrebonne
Parish, LA

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Natural
Resources Conservation Service
Guidelines (7 CFR Part 650); the Natural
Resources Conservation Service, U.S.
Department of Agriculture, gives notice
that an Environmental Impact Statement
is not being prepared for the Raccoon
Island Breakwaters Demonstration
Project, Terrebonne Parish, Louisiana.

FOR FURTHER INFORMATION CONTACT:
Donald W. Gohmert, State
Conservationist, Natural Resources
Conservation Service, 3737 Government
Street, Alexandria, Louisiana 71302;
telephone number (318) 473-7751.

SUPPLEMENTARY INFORMATION: The
environmental assessment of the
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Donald W. Gohmert, State
Conservationist, has determined that the
preparation and review of an
Environmental Impact Statement is not
needed for this project.

This project proposes to demonstrate
the effectiveness of offshore segmented
breakwaters on reducing or eliminating
shoreline erosion in the coastal deltaic
region of Southeastern Louisiana.
Raccoon Island, the area targeted for this
demonstration project, is the western-
most barrier formation in the Isles
Dernieres complex in Terrebonne
Parish, Louisiana. Project features
include the construction of segmented
rock breakwaters to be placed 300-400
ft. offshore, beginning at the eastern-
most tip of the island and extending
westward.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
federal, state, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on

file and may be reviewed by contacting
Donald W. Gohmert.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.
Donald W. Gohmert,

State Conservationist.
[FR Doc. 96-25266 Filed 10-2-96; 8:45 am]
BILLING CODE 3410-16-M

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meetings

DATE AND TIME: October 8, 1996; 9:00
a.m.
PLACE: Cohen Building, Room 3321, 330
Independence Ave., S.W., Washington,
D.C. 20547.
CLOSED MEETINGS: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to address
internal procedural, budgetary, and
personnel issues, as well as sensitive
foreign policy issues relating to
potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b. (c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b. (c)(9)(B))
In addition, part of the discussion will
relate soley to the internal personnel
issues of the BBG or the International
Broadcasting Bureau. (5 U.S.C. 552b.
(c)(2) and (6)) The BBG meeting will be
followed by a closed meeting of the
members of the board of Radio Free
Asia, a nonprofit private corporation.
CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact Brenda
Thomas at (202) 401-3736.

Dated: October 1, 1996.
David W. Burke,
Chairman.
[FR Doc. 96—-25524 Filed 10-1-96; 2:07 pm]
BILLING CODE 8320-01-M

DEPARTMENT OF COMMERCE
Bureau of the Census

Questionnaire for Building Permit
Official

ACTION: Proposed Agency Information
Collection Activity; Comment Request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before December 2,
1996.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Forms Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Linda P. Hoyle, Bureau of
the Census, Manufacturing and
Construction Division, Room 2105, FOB
4, Washington, DC 20233-6900, (301)
457-1321.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Bureau of the Census uses Form
SOC-903 to collect information from
state and local building permit officials,
such as (1) the types of permits they
issue, (2) the length of time a permit is
valid, (3) how they store the permits,
and (4) the geographic coverage of the
permit system. We need this
information to carry out the sampling
for the Survey of Housing Starts, Sales
and Completions, also known as the
Survey of Construction (SOC). The SOC
provides widely used measures of
construction activity, including the
economic indicators Housing Starts,
Housing Completions, and New
Housing Sales.

In July 1997, we will use an electronic
form to collect all SOC-903 data. We
have been experimenting with
Computer Assisted Personal
Interviewing (CAPI) and have been
using this technology on a test basis
since November 1995. Currently,
interviewers use a paper form to record
respondents’ answers. We have
improved the CAPI instrument over the
paper form based on a reassessment of
our data capture needs and efforts to
minimize burden. For example, we have
deleted some items that are no longer
used, added others that enhance the
conduct of the SOC, and improve the
flow of questions and overall survey
administration.
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1. Method of Collection

The Bureau of the Census uses its
field representatives to obtain
information on the operating procedures
of a permit office. The field
representative visits the permit office,
conducts the interview, and completes
the paper form. The Bureau of the
Census will change to CAPI for all data
collection in July 1997. There will be no
change in the burden hours.

I11. Data

OMB Number: 0607-0125.

Form Number: SOC-903.

Type of Review: Regular Submission.

Affected Public: State and Local
Governments.

Estimated Number of Respondents:
835.

Estimated Time Per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 209 hours.

Estimated Total Annual Cost: The
total cost in FY 1996 of the Survey of
Construction program, of which this
guestionnaire is a part, is $3,686,200. Of
this amount, $1,765,000 is borne by the
Department of Housing and Urban
Development, and $1,921,200 is borne
by the Bureau of the Census. The cost
to the respondents is estimated to be
$3,066 based on an average hourly
salary of $14.67 1 for state and local
government employees.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
Section 182.

V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

1Taken from the Census Bureau’s Annual Survey
of State and Local Government Employment.

Dated: September 27, 1996.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 96-25310 Filed 10-2—-96; 8:45 am]
BILLING CODE 3510-07-P

Foreign-Trade Zones Board
[Order No. 846]

Grant of Authority for Subzone Status;
Plastic Products Company, Inc.
(Plastic In-Line Skates), Lindstrom and
Princeton, Minnesota

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
Greater Metropolitan Area Foreign
Trade Zone Commission, grantee of
Foreign-Trade Zone 119 (Minneapolis,
Minnesota, area), for authority to
establish special-purpose subzone status
at the plastic in-line skate
manufacturing facilities of the Plastic
Products Company, Inc., in Lindstrom
and Princeton, Minnesota, was filed by
the Board on February 29, 1996, and
notice inviting public comment was
given in the Federal Register (FTZ
Docket 17-96, 61 FR 9676, 3—11-96);
and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
authorizes the establishment of a
subzone (Subzone 119E) at the Plastic
Products Company, Inc., plants in
Lindstrom and Princeton, Minnesota, at
the locations described in the
application, subject to the FTZ Act and

the Board’s regulations, including
§400.28.

Signed at Washington, DC, this 24th day of
September 1996.
Robert S. LaRussa,
Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 96-25409 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DS-P

International Trade Administration
A-201-802

Preliminary Results of Antidumping
Duty Administrative Review Gray
Portland Cement and Clinker From
Mexico

AGENCY: International Trade
Administration/Import Administration/
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce is conducting an
administrative review of the
antidumping duty order on gray
portland cement and clinker from
Mexico. The review covers exports of
subject merchandise to the United
States during the period August 1, 1994,
through July 31, 1995, and one firm,
CEMEX, S.A. The results of this review
indicate the existence of dumping
margins for the period.

We invite interested parties to
comment on these preliminary results.
Parties who submit arguments in this
proceeding are requested to submit with
the argument (1) a statement of the issue
and (2) a brief summary of the
argument.

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Steven Presing, Nithya Nagarajan, or
Dorothy Woster, Office VII, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue N.W., Washington, DC 20230;
telephone (202) 482-3793.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
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by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Background

On August 1, 1995, the Department of
Commerce (the Department) published
in the Federal Register (60 FR 39150) a
notice of “Opportunity to Request
Administrative Review’ for the August
1, 1994, through July 31, 1995, period of
review (POR) of the antidumping duty
order on gray portland cement and
clinker from Mexico (55 FR 35371,
August 29, 1990). In accordance with 19
CFR 353.22, CEMEX, S.A. (CEMEX) and
the petitioners, the Ad Hoc Committee
of AZ-NM-TX-FL Producers of Gray
Portland Cement and the National
Cement Co. of California, Inc., requested
a review for the aforementioned period.
On September 15, 1995, the Department
published a notice of “Initiation of
Antidumping Review” (60 FR 47931).
The Department is now conducting a
review of this respondent pursuant to
section 751 of the Act.

Scope of Review

The products covered by this review
include gray portland cement and
clinker. Gray portland cement is a
hydraulic cement and the primary
component of concrete. Clinker, an
intermediate material product produced
when manufacturing cement, has no use
other than of being ground into finished
cement. Gray portland cement is
currently classifiable under the
Harmonized Tariff Schedule (HTS) item
number 2523.29, and cement clinker is
currently classifiable under number
2523.10. Gray portland cement has also
been entered under number 2523.90 as
“other hydraulic cements.” The HTS
subheadings are provided for
convenience and U.S. Customs Service
(the Customs Service) purposes only.
The written description remains
dispositive as to the scope of the
product coverage.

Verification

As provided in Section 782(i) of the
Act, we verified information provided
by the respondents, using standard
verification procedures, including on-
site inspection of the manufacturer’s
facilities, the examination of relevant
sales and financial records, and
selection of original documentation
containing relevant information. Our
verification results are outlined in

public versions of the verification
reports.

Use of Facts Available

Section 776(a) of the Act requires that
the Department use the facts otherwise
available when necessary information is
not on the record, or an interested party
withholds requested information, fails
to provide such information in a timely
manner, significantly impedes a
proceeding, or provides information that
cannot be verified. Section 776(b) of the
Act authorizes the Department to use as
facts otherwise available information
derived from the petitioner, the final
determination, a previous
administrative review, or other
information placed on the record.

We preliminarily determine, in
accordance with section 776(a) of the
Act, that the use of partial facts
available as the basis for the weighted-
average dumping margin is appropriate
for CEMEX because despite the
Department’s attempts to verify certain
information provided by CEMEX, the
Department could not verify the
information as required under section
782(i) of the Act. Where a party
provides information requested by the
Department but the information cannot
be verified, section 776(a)(2)(D) of the
Act requires the Department to use facts
otherwise available. As more fully
described below, we found the
following inaccuracies in the
information provided by CEMEX which
render the responses for these variables
unusable for purposes of margin
calculations: home market freight for
sales of bagged Type | cement;
differences in merchandise (DIFMER)
adjustments for the comparison of Type
I cement sales in the home market to
Type Il cement sales in the United
States; and, the interest rate used to
calculate inventory carrying costs and
imputed credit in the home market.

First, after repeated requests by the
Department, CEMEX refused to provide
home market freight expenses for
bagged Type | sales on a plant-specific
basis. The Department has, therefore,
not allowed a deduction for home
market freight on sales of bagged Type
I cement. Second, despite our repeated
requests for DIFMER based solely on
physical differences in merchandise,
CEMEX was unwilling to isolate the
differences in cost solely attributable to
physical differences in merchandise.
Therefore, we calculated a weighted-
average DIFMER adjustment based on
the verified data reported by CEMEX’s
affiliate, Cementos de Chihuahua (CDC),
and, as an adverse assumption, a twenty
percent upward DIFMER adjustment to
normal value (NV) See CEMEX v.

United States, Slip Op. 96-132 at 9 (CIT
August 13, 1996) (upholding a twenty
percent DIFMER adjustment under
similar circumstances) to be applied in
connection with our comparisons to all
U.S. sales. Third, as facts available the
Department is utilizing the interest rate
reported by CEMEX’s affiliated party,
CDC, in lieu of the interest rate provided
by CEMEX, in the calculation of NV. At
verification it was discovered that
CEMEX included long-term loans in the
calculation of interest. However,
CEMEX chose not to revise the reported
interest rate using only short-term loans,
therefore we used CDC'’s interest rate in
our calculation.

Transactions Reviewed

In accordance with section 751 of the
Act, the Department is required to
determine the NV and export price (EP)
or constructed export price (CEP) of
each entry of subject merchandise
during the relevant review period.
Because there can be a significant lag
between entry date and sale date for
CEP sales, it has been the Department’s
practice to examine U.S. CEP sales
during the period of review. See Gray
Portland Cement and Clinker from
Japan; Final Results of Antidumping
Duty Administrative Review, 58 FR
48826 (1993) (Department did not
consider ESP (now CEP) entries which
were sold after the POR). The Court of
International Trade has upheld the
Department’s practice in this regard. See
The Ad Hoc Committee of Southern
California Producers of Gray Portland
Cement v. United States, Slip Op. 95—
195 (CIT December 1, 1995).

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced and sold by the respondent in
the home market during the POR, (and
covered by the Scope of the Review) to
be foreign like products for purposes of
product comparisons to U.S. sales.
Where there were no sales of identical
or similar merchandise in the home
market to compare to U.S. sales, we
compared U.S. sales to the constructed
value of the product sold in the U.S.
market during the month of comparison.

Fair Value Comparisons

To determine whether sales of gray
portland cement by respondent to the
United States were made at less than
fair value, we compared the EP or CEP
to the NV, as described in the “Export
Price and Constructed Export Price’” and
“Normal Value” sections of this notice.
In accordance with section 777A(d)(2),
we calculated monthly weighted-
average prices for NV and compared
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these to individual U.S. transactions,
during the same month at the same level
of trade.

Export Price and Constructed Export
Price

We used EP, in accordance with
subsections 772(a) and (c) of the Act,
where the subject merchandise was sold
directly or indirectly to the first
unaffiliated purchaser in the United
States prior to importation and CEP was
not otherwise warranted based on the
facts of the record. In addition, we used
CEP in accordance with subsections
772(b), (c), and (d) of the Act, for those
sales to the first unaffiliated purchaser
that took place after importation into the
United States.

We made adjustments as follows:

We calculated EP based on delivered
prices to unaffiliated customers in the
United States. Where appropriate, we
made adjustments from the starting
price for early payment discounts,
foreign inland freight, foreign brokerage
and handling, international freight, U.S.
inland freight, U.S. brokerage and
handling, and U.S. Customs duties. We
also adjusted the starting price for
billing adjustments to the invoice price.

We calculated CEP sales based on
delivered prices to unaffiliated
customers. Where appropriate, we made
adjustments for early payment
discounts, credit expenses, and direct
selling expenses. We deducted those
indirect selling expenses, including
inventory carrying costs, that related to
commercial activity in the United
States. We also made deductions for
foreign brokerage and handling, foreign
inland freight, international freight, U.S.
inland freight, U.S. brokerage and
handling, and U.S. duty. We also
adjusted the starting price for billing
adjustments to the invoice price. Finally
we made an adjustment for CEP profit
in accordance with section 772(d)(3) of
the Act.

Further Manufacturing

With respect to subject merchandise
to which value was added in the United
States prior to sale to unaffiliated U.S.
customers (e.g., cement that was
imported and further processed into
finished concrete by U.S. affiliates of
foreign exporters), we determined that
the special rule for merchandise with
value added after importation under
section 772(e) of the Act was applicable.

Section 772(e) of the Act provides
that, where the subject merchandise is
imported by an affiliated person and the
value added in the United States by the
affiliated person is likely to exceed
substantially the value of the subject
merchandise, we shall determine the

CEP for such merchandise using the
price of identical or other subject
merchandise if there is a sufficient
quantity of sales to provide a reasonable
basis for comparison and we determine
that the use of such sales is appropriate.
If there is not a sufficient quantity of
such sales or if we determine that using
the price of identical or other subject
merchandise is not appropriate, we may
use any other reasonable basis to
determine the CEP.

To determine whether the value
added is likely to exceed substantially
the value of the subject merchandise, we
estimated the value added based on the
difference between the averages of the
prices charged to the first unaffiliated
purchaser for the merchandise as sold in
the United States and the averages of the
prices paid for the subject merchandise
by the affiliated person. Based on this
analysis, we estimated that the value
added was at least 60 percent of the
price charged to the first unaffiliated
customer for the merchandise as sold in
the United States. Therefore, we
determined that the value added is
likely to exceed substantially the value
of the subject merchandise.
Accordingly, for purposes of
determining dumping margins for these
sales, we have used the weighted-
average CEP calculated on sales of
identical or other subject merchandise
sold to unaffiliated persons.

No other adjustments to EP or CEP
were claimed or allowed.

Normal Value

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared
respondent’s volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise in accordance with section
773(a)(1)(C) of the Act. Since
respondent’s aggregate volume of home
market sales of the foreign like product
was greater than five percent of its
aggregate volume of U.S. sales for the
subject merchandise, we determined
that the home market was viable.
Therefore, we have based NV on home
market sales.

Where appropriate, we adjusted for
discounts, credit expenses, warranty
expenses, inland freight, and inland
insurance. We also adjusted the starting
price for billing adjustments to the
invoice price.

We made adjustments, where
appropriate, for physical differences in
merchandise in accordance with section
773 (a)(6)(C)(ii) of the Act. A weighted-
average upward DIFMER adjustment
was calculated using the methodology

described in the section on Use of Facts
Available. In addition, in accordance
with section 773(a)(6), we deducted
home market packing costs and added
U.S. packing costs.

Arm’s-Length Sales

Sales to affiliated customers in the
home market not made at arm’s length
were excluded from our analysis. To test
whether these sales were made at arm’s
length, we compared the starting prices
of sales to affiliated and unaffiliated
customers, net of all movement charges,
direct and indirect selling expenses,
discounts and packing. Where the price
to the affiliated party was 99.5 percent
or more of the price to the unaffiliated
party, we determined that the sales
made to the affiliated party were at
arm’s length.

Cost of Production Analysis

Petitioners alleged, on February 12,
1996, that CEMEX and its affiliate CDC
sold gray portland cement and clinker
in the home market at prices below
COP. Based on these allegations, the
Department determined, on February
27, 1996, that it had reasonable grounds
to believe or suspect that CEMEX had
sold the subject merchandise in the
home market at prices below the COP.
Therefore, pursuant to section 773(b)(1)
of the Act, we initiated a COP
investigation in order to determine
whether CEMEX made home market
sales during the POR at prices below its
COP.

In accordance with section 773(b)(3)
of the Act, we calculated an average
monthly COP based on the sum of the
costs of materials and fabrication
employed in producing the foreign like
product plus selling, general and
administrative (SG&A) expenses and all
costs and expenses incidental to placing
the foreign like product in condition
ready for shipment. In our COP analysis,
we used the home market sales and COP
information provided by the respondent
in its questionnaire responses.

After calculating an average monthly
COP, we tested whether home market
sales of cement were made at prices
below COP within an extended period
of time in substantial quantities and
whether such prices permit recovery of
all costs within a reasonable period of
time. We compared model-specific
average monthly COPs to the reported
home market prices less any applicable
movement charges, discounts, and
rebates. In determining whether to
disregard home market sales made at
prices below the average COP, we
examined (1) whether, within an
extended period of time, such sales
were made in substantial quantities, and
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(2) whether such sales were made at
prices which permitted the recovery of
all costs within a reasonable period of
time in the normal course of trade.
Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of the
respondent’s sales of a given product
were at prices less than COP, we did not
disregard any below-cost sales of the
product because the below-cost sales
were not made in substantial quantities.

Currency Conversion

The Department’s preferred source for
daily exchange rates is the Federal
Reserve Bank. For purposes of the
preliminary results, we made currency
conversions based on the official
exchange rates in effect on the dates of
the U.S. sales as certified by the Federal
Reserve Bank of New York pursuant to
section 773(a) of the Act.

Section 773A(a) directs the
Department to use a daily exchange rate
in order to convert foreign currencies
into U.S. dollars, ignoring any
“fluctuations.” We determine that a
fluctuation exists when the daily
exchange rate differs from a benchmark
rate by 2.25 percent or more. The
benchmark rate is defined as the rolling
average of the rates for the past 40
business days as reported by the Federal
Reserve Bank of New York. When we
determined that a fluctuation existed,
we substituted the benchmark rate for
the daily rate. For a complete discussion
of the Department’s exchange rate
methodology, see ‘““Change in Policy
Regarding Currency Conversions” (61
FR 9434, March 8, 1996).

Further, section 773A(b) directs the
Department to allow a 60-day
adjustment period when a currency has
undergone sustained movement. A
sustained movement has occurred when
the weekly average of actual daily rates
exceeds the weekly average of
benchmark rates by more than five
percent for eight consecutive weeks.
Such an adjustment period is required
only when a foreign currency is
appreciating against the U.S. dollar. The
use of an adjustment period was not
warranted in this case because the
Mexican peso did not appreciate against
the U.S. dollar.

Ordinary Course of Trade

Section 773(a)(1)(B) of the Act states
that the NV of the subject merchandise
is ““the price at which the foreign like
product is first sold (or in the absence
of sales, offered for sale) for
consumption in the exporting country,
in the usual commercial quantities and
in the ordinary course of trade.” Section
771(15) defines ordinary course of trade
as “‘the conditions and practices which,

for a reasonable time prior to the
exportation of the subject merchandise
have been normal in the trade under
consideration with respect to
merchandise of the same class or kind.”

In the second administrative review of
this order CEMEX reported home
market sales of Type I, Type Il, and
Type V cement. Following their receipt
of this information, petitioners alleged
that CEMEX’s home market sales of
Type Il and Type V cement were outside
the ordinary course of trade. See Gray
Portland Cement and Clinker From
Mexico: Final Results of Antidumping
Duty Administrative Review, 58 FR
47253, 47254 (Sept. 8, 1993). Pursuant
to this allegation, we compared
CEMEX’s home market sales of Type Il
and Type V cement with sales of similar
merchandise (namely, Type | cement) in
order to analyze certain factors
regarding the nature of the sales of the
different types of cement, including
freight expenses and profit levels. Id. at
47255-56. Based on this comparison,
and on other factors explained in our
final determination, we concluded in
the second review that CEMEX’s home
market sales of Type Il and Type V
cement were not made in the ordinary
course of trade. Thus, we did not use
these sales in the calculation of foreign
market value.

In the third and fourth administrative
reviews, the Department again required
CEMEX to report sales of subject
merchandise in the home market,
including Type | cement. We
determined that it was necessary to
compare Type Il and Type V cement
sales in the home market with Type |
cement sales in the home market in
order to make the ordinary-course-of-
trade determination. We also
determined that the Department needed
the data on home market sales of Type
I cement in the event CEMEX’S home
market sales of Type Il and Type V
cement were found to be outside the
ordinary course of trade. As the
Department explained in the final
results of the third review:

even if the Department had been able, using
the information supplied by CEMEX in this
review, to determine that the Types Il and V
cement sales were outside the ordinary
course of trade, we would still have needed
the Type | data to conduct our antidumping
duty analysis.

Gray Portland Cement and Clinker
from Mexico: Final Results of
Antidumping Duty Administrative
Review, 60 FR 26869 (May 19, 1995).
When CEMEX failed to provide the
information on Type | sales in the third
and fourth reviews, the Department was
required by the statute to base its
determination upon the ““best

information available” (BIA). 19 U.S.C.
1677e(b); 19 CFR 353.37 (a)(1). It should
be noted that the factors relied upon by
the Department in making the BIA
determination in the third
administrative review, and subsequently
on a preliminary basis in the fourth
review, were upheld by the CIT. Slip
Op. 95-72 at 6-14.

Given the Department’s determination
that CEMEX’s sales of Type Il and Type
V cement in the home market were
outside the ordinary course of trade
during the second administrative
review, we believe that it is necessary
(as was the case in the third and fourth
administrative reviews) to address the
same issue in the fifth administrative
review. In the present administrative
review, the Department sent CEMEX a
guestionnaire on November 1, 1995,
instructing CEMEX to report home
market sales of Type Il and Type |
cement. CEMEX submitted these sales
on January 30, 1996 and February 23,
1996, respectively.

We have considered the totality of
circumstances surrounding CEMEX’s
Type Il sales. A full discussion of our
conclusions, necessitating reference to
proprietary information, is contained in
a Departmental memorandum in the
official file for this case (a public
version of this memorandum is on file
in room B—099 of the Department’s main
building). Generally, however, we have
observed the following. First, in Mexico,
Type |l cement is a speciality cement
sold to a “‘niche” market. These sales
represent a minuscule percentage of
CEMEX’s total sales of cement. Second,
shipping arrangements for home market
sales of Type Il cement are abnormal.
More than 95 percent of cement
shipments in Mexico are within a radius
of 150 miles, yet during the POR,
CEMEX shipped Type Il cement for the
domestic market over considerably
greater distances and absorbed much of
the freight costs for these longer
shipments. Third, CEMEX’s profit on
Type Il cement sales in the POR is
abnormal in comparison to the
company’s profits on sales of all types
of cement. Finally, there are two items,
historical sales trends and the
“promotional quality” of Type Il cement
sales, which were cited previously as
factors in the second review ordinary
course of trade analysis, but which are
not discussed in the instant review. On
July 9, 1996, the Department issued a
questionnaire which requested CEMEX
to support its position that home market
Type |l cement sales are in the ordinary
course of trade by addressing, among
other things, “historical sales trends”
and “marketing reasons for sales other
than profit.” CEMEX’s response
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addressed all items in the questionnaire
except these two items. Thus, the
Department makes the adverse
assumption that the facts regarding
these items have not changed since the
second review and that: (a) CEMEX did
not sell Type Il until it began
production for export in the mid-
eighties, despite the fact that a small
domestic demand for such existed prior
to that time; and (b) sales of Type Il
cement continue to exhibit a
promotional quality that is not
evidenced in CEMEX’s ordinary sales of
cement (see memorandum from Holly
A. Kuga to Joseph A. Spetrini, dated
August 31, 1993).

These observations lead us to
conclude that CEMEX’s home market
sales of Type Il are not in the ordinary
course of trade, and thus should not be
used for purposes of calculating NV. In
this review, CEMEX has provided the
Department with extensive information
concerning the decision to produce
Type Il exclusively in the northwest
corner of Mexico. It claims that the
decision to service the entire Mexican
market for Type Il cement from this
region was based on sound business
judgement. According to CEMEX, sales
which are based on sound business
judgement must necessarily be in the
ordinary course of trade. We disagree.
The purpose of the ordinary course of
trade provision is “‘to prevent dumping
margins from being based on sales
which are not representative’ of the
home market. See Monsanto Co. v.
United States, 698 F. Supp. 275, 278
(CIT 1988). Thus, the issue is not
whether such sales are based on sound
business judgement, but whether sales
of the particular product at issue “‘are
normal in the trade under
consideration.” See 19 U.S.C. 1677(15).

The statute expresses a preference for
matching identical merchandise.
However, in situations where identical
product types cannot be matched, the
statute expresses a preference for basing
NV on similar merchandise (see section
773(a)(1)(A) of the Act and section
353.46(a) of the Department’s
regulations). Therefore, we have based
NV on sales of Type | cement, since they
are representative of CEMEX’s sales of
similar merchandise adjusted for
“differences in merchandise” (DIFMER)
based on the methodology discussed
above. If, over time, the facts pertaining
to sales of Type Il cement in the home
market change from those contained in
the record of this review, we will
reconsider whether such sales can be
used as the basis for NV.

Level of Trade

As set forth in section 773(a)(1)(B)(i)
of the Act and in the Statement of
Administrative Action (SAA)
accompanying the Uruguay Round
Agreements Act at 829-831, to the
extent practicable, the Department will
calculate NV based on sales at the same
level of trade as the U.S. sale. When the
Department is unable to find sale(s) in
the comparison market at the same level
of trade as the U.S. sale(s), the
Department may compare sales in the
U.S. and foreign markets at a different
level of trade. See Final Determination
of Sales at Less than Fair Value; Certain
Pasta from Italy, 61 FR 30326 (June 14,
1996).

In accordance with section
773(a)(7)(A) of the Act, if we compare
U.S. sales at one level of trade to NV
sales at a different level of trade, the
Department will adjust the NV to
account for the difference in level of
trade if two conditions are met. First,
there must be differences between the
actual selling functions performed by
the seller at the level of trade of the U.S.
sales and the level of trade of the NV
sale. Second, the difference must affect
price comparability as evidenced by a
pattern of consistent price differences
between sales at the different levels of
trade in the market in which NV is
determined.

When CEP is applicable, section
773(a)(7)(B) of the Act establishes the
procedures for making a CEP offset
when (1) NV is at a more advanced level
of trade, and (2) the data available does
not provide an appropriate basis for a
level of trade adjustment.

In order to determine that there is a
difference in level of trade, the
Department must find that two sales
have been made at different stages of
marketing, or the equivalent. Different
stages of marketing necessarily involve
differences in selling functions, but
differences in selling functions (even
substantial ones) are not alone sufficient
to establish a difference in the level of
trade. Similarly, seller and customer
descriptions (such as “‘distributor” and
“wholesaler”) are useful in identifying
different levels of trade, but are
insufficient to establish that there is a
difference in the level of trade.

Therefore, in addition to the questions
related to level of trade in our November
1, 1995, questionnaire, on February 14,
1996, we sent respondent supplemental
questions related to level of trade
comparisons and adjustments. We asked
respondent to explain and document
any claimed levels of trade adjustment
on the basis of complete information
about its system of distribution,

including selling functions and services
offered to each customer or class of
customers. The information provided by
respondent in response to this request
was not sufficient to establish that the
home market sales used to determine
normal value were at a different level of
trade than its sales in the United States.

CEMEX reported two levels of trade in
the home market (bulk sales to end-
users, distributors, and ready-mixers;
and bagged sales to end-users,
distributors, and ready-mixers). We
examined the selling functions
performed for each alleged level of trade
and found that the selling functions
provided by CEMEX were the same for
both. Therefore, we determined that the
two types of sales did not constitute
different levels of trade.

CEMEX also claimed that its further
manufactured sales of concrete by its
subsidiary Sunward Materials Inc. were
sold at a different level of trade (to end-
users) than sales of cement in the home
market (to end-users). Although these
sales were not used for comparison
purposes, we examined and verified the
selling functions performed for U.S.
sales of concrete to end-users and
determined that the cement that is a
portion of the concrete is at the same
level of trade, as adjusted, as home
market sales of cement to end-users. We
then examined and verified that the
selling functions performed by CEMEX
to end-users in the home market and by
Sunward Materials Inc., in the U.S., as
adjusted, were sufficiently similar to
consider them to be at the same level of
trade.

CEMEX’s affiliated party, CDC,
reported one level of trade in the home
market (to end-users, distributors, and
ready-mixers). For the U.S. market, CDC
claimed that it sold to the same level of
trade (end-users and ready-mixers), but
claimed a CEP offset based on
significant differences in the selling
functions performed by its subsidiary
Rio Grande Portland Cement Company.
We examined and verified that the
selling functions performed by CDC to
end-users in the home market and by
Rio Grande Portland Cement Company
in the U.S., after the CEP deductions,
were sufficiently similar to consider
them to be at the same level of trade.

To the extent practicable, we
compared normal value at the same
level of trade as the U.S. sale. The level
of trade methodology employed by the
Department in these preliminary results
of review is based on the facts particular
to this review. The Department will
continue to examine its policy for
making level of trade comparisons and
adjustments for its final results of
review.
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Hyperinflation

Due to the currency crisis that
occurred during the POR, we requested
respondents to submit information on
the rates of inflation in our original
questionnaire on November 1, 1995 and
in our supplemental questionnaire on
February 14, 1996. The data submitted
by CEMEX indicated that the annual
inflation rate in Mexico during the POR
exceeded 35 percent. The portion of the
POR from August, 1994-December,
1994 was not considered
hyperinflationary as the annualized
inflation rate did not exceed 50 percent.
However, the portion of the POR from
January, 1995-July, 1995 was
considered hyperinflationary due to the
fact that annualized inflation rate
exceeded 50 percent see Certain Fresh
Cut Flowers from Mexico, 52 FR 6361
(March 3, 1987). Therefore, consistent
with our prior practice, we determined
that a possible hyperinflationary
situation existed during the POR.

For purposes of our comparison we
calculated a NV for each month of the
POR, converting the foreign currency
using the methodology discussed in the
“Currency Conversion’ section above,
and comparing the NV to each
individual U.S. sale during the same
month of the POR as the comparison
NV.

By using this methodology we have
accounted for the effects of
hyperinflation that were present during
the POR. The hyperinflationary
methodology employed by the
Department in these preliminary results
of review is based on the facts particular
to this review. The Department will
continue to examine its policy for its
final results of review.

Preliminary Results of Review

Thus, as a result of our review, we
preliminarily determine the dumping
margin for CEMEX for the period
August 1, 1994, through July 31, 1995,
to be 107.756 percent.

Parties to the proceeding may request
disclosure within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the date of publication or the
first business day thereafter. Case briefs
and/or other written comments from
interested parties may be submitted not
later than 30 days after the date of
publication. Rebuttal briefs and
rebuttals to written comments, limited
to issues raised in those comments, may
be filed not later than 37 days after the
date of publication of this notice. The
Department will publish its final results

of this administrative review, including
its analysis of issues raised in any
written comments or at a hearing, not
later than 180 days after the date of
publication of this notice.

Upon completion of this review, the
Department shall determine, and the
Customs Service shall assess,
antidumping duties on all appropriate
entries.

The Department will issue
appropriate appraisement instructions
directly to the Customs Service upon
completion of this review.

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
review, as provided by section 751(a)(1)
of the Tariff Act: (1) The cash deposit
rate for the reviewed company will be
the rate determined in the final results
of review; (2) for previously reviewed or
investigated companies not mentioned
above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will be 59.91 percent, as
explained below.

On May 25, 1993, the CIT in Floral
Trade Council v. United States, 822 F.
Supp. 766 (CIT 1993), and Federal-
Mogul v. United States, 839 F. Supp 864
(CIT 1993), determined that once an “all
others” rate is established for a
company, it can only be changed
through an administrative review. The
Department has determined that in
order to implement these decisions, it is
appropriate to reinstate the original “all
others” rate from the LTFV investigation
(or that rate as amended for correction
of clerical errors or as a result of
litigation) in proceedings governed by
antidumping duty orders for the
purposes of establishing cash deposits
in all current and future administrative
reviews.

Because this proceeding is governed
by an antidumping duty order, the “all
others’ rate for this order will be 59.91
percent, which was the ““all others’ rate
established in the final notice of the
LTFV investigation by the Department
(55 FR 29244, July 18, 1990).

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
353.26 to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with the Tariff Act (19
U.S.C. 1675(a)(1)) and 19 CFR 353.22.

Dated: September 25, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-25408 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DS-P

[C-351-406]

Certain Agricultural Tillage Tools From
Brazil; Final Results of Countervailing
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Countervailing Duty Administrative
Review.

SUMMARY: On July 31, 1996, the
Department of Commerce (“‘the
Department”’) published in the Federal
Register its preliminary results of
administrative review of the
countervailing duty order on certain
agricultural tillage tools from Brazil for
the period January 1, 1994 through
December 31, 1994 (61 FR 39949). The
Department has now completed this
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended. We determine the net
subsidy to be zero for Marchesan
Implementos Agricolas, S.A.
(Marchesan). The Department will
instruct the U.S. Customs Service to
liquidate, without regard to
countervailing duties, all shipments of
the subject merchandise from
Marchesan exported on or after January
1, 1994 and on or before December 31,
1994,

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest or Kelly Parkhill, Office
of CVD/AD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-2786.
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SUPPLEMENTARY INFORMATION:
Background

Pursuant to section 355.22(a) of the
Department’s Interim Regulations, this
review covers only those producers or
exporters of the subject merchandise for
which a review was specifically
requested. See Antidumping and
Countervailing Duties: Interim
regulations; request for comments, 60
FR 25130, 25139 (May 11, 1995)
(“Interim Regulations’”). Accordingly,
this review covers Marchesan. This
review also covers the period January 1,
1994 through December 31, 1994, and
five programs.

We published the preliminary results
onJuly 31, 1996 (61 FR 39949). We
invited interested parties to comment on
the preliminary results. We received no
comments from any of the parties.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (“URAA”) effective
January 1, 1995 (‘“‘the Act”).

Scope of the Review

Imports covered by this review are
shipments of certain round shaped
agricultural tillage tools (discs) with
plain or notched edge, such as colters
and furrow-opener blades. During the
review period, such merchandise was
classifiable under item numbers
8432.21.00, 8432.29.00, 8432.80.00 and
8432.90.00 of the Harmonized Tariff
Schedule (HTS). The HTS item numbers
are provided for convenience and
Customs purposes. The written
description remains dispositive.

Analysis of Programs

Based upon the responses to our
questionnaire, and the results of
verification, we determine the
following:

I. Programs Found to be Not Used

In the preliminary results, we found
that the producers and/or exporters of
the subject merchandise did not apply
for or receive benefits under the
following programs:

A. Accelerated Depreciation for
Brazilian-Made Capital Goods

B. Preferential Financing for Industrial
Enterprises by Banco do Brasil (FST
and EGF loans)

C. SUDENE Corporate Income Tax
Reduction for Companies Located in
the Northeast of Brazil

D. Preferential Financing under PROEX
(formerly under Resolution 68 and
509 through FINEX)

E. Preferential Financing under FINEP

Since there were no comments
submitted by the interested parties, we
have not reconsidered our findings in
the preliminary results.

Final Results of Review

In accordance with section
355.22(c)(4)(ii) of the Department’s
Interim Regulations, we calculated an
individual subsidy rate for each
producer/exporter subject to
administrative review. Since Marchesan
did not use any of the countervailable
subsidy programs during the period of
review, we determine the net subsidy
for Marchesan to be zero percent ad
valorem.

As provided for in the Act, any rate
less than 0.5 percent ad valorem in an
administrative review is de minimis.
Accordingly, the Department will
instruct Customs to liquidate, without
regard to countervailing duties,
shipments of the subject merchandise
from Marchesan exported on or after
January 1, 1994, and on or before
December 31, 1994. Also, the cash
deposits required for this company will
be zero. This cash deposit rate shall be
effective upon publication of this notice
in accordance with § 355.22(c)(8) of the
Department’s Interim Regulations.
Further, this deposit rate, when
imposed shall remain in effect until
publication of the final results of the
next administrative review.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies, the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. See section
355.22(a) of the Interim Regulations.
Pursuant to 19 CFR 355.22(g), for all
companies for which a review was not
requested, duties must be assessed at
the cash deposit rate, and cash deposits
must continue to be collected, at the rate
previously ordered. As such, the
countervailing duty cash deposit rate
applicable to a company can no longer
change, except pursuant to a request for
a review of that company. See Federal-
Mogul Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993) and Floral Trade Council
v. United States, 822 F.Supp. 766 (CIT
1993) (interpreting 19 CFR 353.22(e),
the antidumping regulation on
automatic assessment, which is
identical to 19 CFR 355.22(g)).

Therefore, the cash deposit rates for all
companies except those covered by this
review will be unchanged by the results
of this review.

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at zero. This rate
shall apply to all non-reviewed
companies until a review of a company
assigned this rate is requested. In
addition, for the period January 1, 1994
through December 31, 1994, the
assessment rates applicable to all non-
reviewed companies covered by this
order is zero, the cash deposit rate in
effect at the time of entry.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 355.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)).

Dated: September 27, 1996.
Barbara R. Stafford,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-25412 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DS-P

[C-423-806]

Certain Carbon Steel Products From
Belgium: Notice of Decision of the
Court of International Trade

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 27, 1996, the
United States Court of International
Trade (CIT) affirmed the Department of
Commerce’s (the Department’s) results
of redetermination on remand of the
final countervailing duty determinations
on certain steel products from Belgium.
Geneva Steel, et al. v. United States,
Slip Op. 96-147 (CIT Aug. 27, 1996)
(“Geneva I1”"). Consistent with the
decision of the United States Court of
Appeals for the Federal Circuit (Federal
Circuit) in Timken Co. v. United States,
893 F.2d 337 (Fed. Cir. 1990)
(“Timken™), the Department is notifying
the public that Geneva Il and the CIT’s
earlier opinion in this case, discussed
below, were *“not in harmony” with the
Department’s original determinations.
EFFECTIVE DATE: October 3, 1996.
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FOR FURTHER INFORMATION CONTACT:

Vincent Kane at (202) 482-2815, Office
of Antidumping/Countervailing Duty
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, or Duane
Layton at (202) 482-5285, Office of the
Chief Counsel for the Import
Administration, U.S. Department of
Commerce.

SUPPLEMENTARY INFORMATION:
Background

OnJuly 9, 1993, the Department
published its final countervailing duty
determinations on certain steel products
from Belgium. Final Affirmative
Countervailing Duty Determinations:
Certain Steel Products From Belgium, 58
FR 37273 (July 9, 1993). On August 17,
1993, the Department published its
amendment to the final countervailing
duty determinations. Countervailing
Duty Order and Amendment: Certain
Steel Products from Belgium, 58 FR
43749 (Aug. 17, 1993).

Subsequent to the Department’s
determinations, petitioners and one of
the investigated companies filed
lawsuits with the CIT challenging these
determinations. Thereafter, the CIT
issued an Order and Opinion dated
January 3, 1996, in Geneva Steel, et al.
v. United States, 914 F. Supp. 563 (CIT
1996), (*‘Geneva I’), remanding six
issues to the Department. The
Department filed its remand results on
May 10, 1995. Petitioners challenged
one aspect of the Department’s
redetermination on remand. On August
27, 1996, the CIT affirmed the
Department’s final results of
redetermination on remand in Geneva
Il

Timken Notice

In its decision in Timken, the Federal
Circuit held that, pursuant to 19 U.S.C.
1516a(e), the Department must publish
notice of a decision of the CIT or
Federal Circuit which is “not in
harmony” with the Department’s
determination. The CIT’s decisions in
Geneva | and Geneva Il were not in
harmony with the Department’s original
countervailing duty determinations.
Therefore, publication of this notice
fulfills the obligation imposed upon the
Department by the decision in Timken.
If these decisions are not appealed, or if
appealed, if they are upheld, the
Department will publish amended final
countervailing duty determinations.

Dated: September 25, 1996.
Barbara R. Stafford,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-25410 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DS-M

[C-401-804]

Certain Cut-to-Length Carbon Steel
Plate From Sweden; Preliminary
Results of Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Countervailing Duty Administrative
Review.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
countervailing duty order on certain
cut-to-length carbon steel plate from
Sweden. For information on the net
subsidy for the reviewed company, as
well as for any non-reviewed
companies, please see the Preliminary
Results of Review section of this notice.
If the final results remain the same as
these preliminary results of
administrative review, we will instruct
the U.S. Customs Service to assess
countervailing duties as detailed in the
Preliminary Results of Review section of
this notice. Interested parties are invited
to comment on these preliminary
results.

EFFECTIVE DATE: October 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest or Lorenza Olivas, Office
of CVD/AD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: Gayle Longest (202) 482—
3338 or (202) 482-2786.

SUPPLEMENTARY INFORMATION:
Background

On August 17, 1993, the Department
published in the Federal Register (58
FR 43758) the countervailing duty order
on certain cut-to-length carbon steel
plate from Sweden. On August 1, 1995,
the Department published a notice of
“Opportunity to Request an
Administrative Review” (60 FR 39150)
of this countervailing duty order. We
received timely requests for review, and
we initiated the review, covering the
period January 1, 1994 through
December 31, 1994, on September 15,
1995 (60 FR 47930).

In accordance with section 355.22(a)
of the Department’s Interim Regulations,
this review covers only those producers
or exporters for which a review was
specifically requested (see Antidumping
and Countervailing Duties: Interim
Regulations; Request for Comments, (60
FR 25130 ; May 11, 1995) (Interim
Regulations)). Accordingly, this review
covers SSAB, the sole known producer/
exporter of the subject merchandise
during the period of review (POR). This
review also covers 10 programs.

On May 29, 1996, we extended the
period for completion of the preliminary
and final results pursuant to section
751(a)(3) of the Tariff Act of 1930, as
amended (see Certain Cut-to-Length
Carbon Steel Plate From Sweden;
Extension of Time Limit for
Countervailing Duty Administrative
Review (61 FR 26879). As explained in
the memoranda from the Assistant
Secretary for Import Administration to
the File dated November 22, 1995, and
January 11, 1996 (both on file in the
public file of the Central Records Unit,
Room B-099 of the Department of
Commerce), all deadlines were extended
to take into account the partial
shutdowns of the Federal Government
from November 15 through November
21, 1995, and December 15, 1995,
through January 6, 1996. Therefore, the
deadline for these preliminary results is
no later than September 27, 1996, and
the deadline for the final results of this
review is no later than 180 days from
the date on which these preliminary
results are published in the Federal
Register.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (URAA) effective
January 1, 1995 (the Act). The
Department is conducting this
administrative review in accordance
with section 751(a) of the Act.
References to the Department’s
Countervailing Duties; Notice of
Proposed Rulemaking and Request for
Public Comments (54 FR 23366; May 31,
1989) (1989 Proposed Regulations) are
provided solely for further explanation
of the Department’s countervailing duty
practice. Although the Department has
withdrawn the particular rulemaking
proceeding pursuant to which the 1989
Proposed Regulations were issued, the
subject matter of these regulations is
being considered in connection with an
ongoing rulemaking proceeding which,
among other things, is intended to
conform the Department’s regulations to
the URAA. See Advance Notice of
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Proposed Rulemaking and Request for
Public Comments, (60 FR 80; Jan. 3,
1995); Antidumping Duties;
Countervailing Duties: Notice of
Proposed Rulemaking and Request for
Public Comments, (61 FR 7308;
February 27, 1996).

Scope of the Review

Imports covered by this review are
shipments of certain cut-to-length
carbon steel plate from Sweden. These
products include hot-rolled carbon steel
universal mill plates (i.e., flat-rolled
products rolled on four faces or in a
closed box pass, of a width exceeding
150 millimeters but not exceeding 1,250
millimeters and of a thickness of not
less than 4 millimeters, not in coils and
without pattern in relief), of rectangular
shape, neither clad, plated nor coated
with metal, whether or not painted,
varnished, or coated with plastics or
other nonmetallic substances, 4.75
millimeter or more in thickness and of
a width which exceeds 150 millimeters
and measures at least twice the
thickness. During the review period,
such merchandise was classifiable
under the Harmonized Tariff Schedule
(HTS) item numbers 7208.31.0000,
7208.32.0000, 7208.33.1000,
7208.33.5000, 7208.41.0000,
7208.42.0000, 7208.43.0000,
7208.90.0000, 7210.70.3000,
7210.90.9000, 7211.11.0000,
7211.12.0000, 7211.21.0000,
7211.22.0045, 7211.90.0000,
7212.40.1000, 7212.40.5000 and
7212.50.5000. Included in this order are
flat-rolled products of non-rectangular
cross-section where cross-section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling”’)—for example,
products which have been beveled or
rounded at the edges. Excluded from
this order is grade X-70 plate. The HTS
item numbers are provided for
convenience and customs purposes. The
written description remains dispositive.

Allocation Methodology

In the past, the Department has relied
upon information from the U.S. Internal
Revenue Service on the industry-
specific average useful life of assets in
determining the allocation period for
nonrecurring grant benefits. See General
Issues Appendix appended to Final
Countervailing Duty Determination;
Certain Steel Products from Austria (58
FR 37063, 37226; July 9, 1993).
However, in British Steel plc. v. United
States, 879 F. Supp. 1254 (CIT 1995)
(British Steel), the U.S. Court of
International Trade (the Court) ruled
against this allocation methodology. In
accordance with the Court’s remand

order, the Department calculated a
company-specific allocation period for
nonrecurring subsidies based on the
average useful life (AUL) of non-
renewable physical assets. This remand
determination was affirmed by the Court
on June 4, 1996. British Steel, 929 F.
Supp. 426, 439 (CIT 1996).

The Department has decided to
acquiesce to the Court’s decision and, as
such, we intend to determine the
allocation period for nonrecurring
subsidies using company-specific AUL
data where reasonable and practicable.
Specifically, the Department has
preliminarily determined that it is
reasonable and practicable to allocate all
new nonrecurring subsidies (i.e.,
subsidies that have not yet been
assigned an allocation period) based on
a company-specific AUL. However, if a
subsidy has already been countervailed
based on an allocation period
established in an earlier segment of the
proceeding, it does not appear
reasonable or practicable to reallocate
that subsidy over a different period of
time. In other words, since the
countervailing duty rate in earlier
segments of the proceeding was
calculated based on a certain allocation
period and resulting benefit stream,
redefining the allocation period in later
segments of the proceeding would entail
taking the original grant amount and
creating an entirely new benefit stream
for that grant. Such a practice may lead
to an increase or decrease in the amount
countervailed and, thus, would result in
the possibility of over-countervailing or
under-countervailing the actual benefit.
The Department has preliminarily
determined that a more reasonable and
accurate approach is to continue using
the allocation period first assigned to
the subsidy. We invite the parties to
comment on the selection of this
methodology and provide any other
reasonable and practicable approaches
for complying with the Court’s ruling.

In the current review, there are no
new subsidies. All of the nonrecurring
grants under review were provided prior
to the POR,; allocation periods for these
grants were established during prior
segments of this proceeding. Therefore,
for purposes of these preliminary
results, the Department is using the
original allocation period assigned to
each grant.

Privatization and Sale of Assets to
Other Companies

Within the SSAB group only one
subsidiary produces and exports the
subject merchandise. SSAB has sold
several productive units and the
company was partially privatized twice,
in 1987 and in 1989. During the review

period, SSAB was completely
privatized.

In Final Affirmative Countervailing
Duty Determinations: Certain Steel
Products from Sweden (58 FR 37385;
July 9, 1993) (Final Determination), the
Department found that SSAB had
received countervailable subsidies prior
to the sale of the productive units and
the two partial privatizations. Further,
the Department found that a private
party purchasing all or part of a
government-owned company can repay
prior subsidies on behalf of the
company as part or all of the sales price
(see General Issues Appendix (58 FR
37217, 37262; July 9, 1993)). Therefore,
to the extent that a portion of the sales
price paid for a privatized company can
be reasonably attributed to prior
subsidies, that portion of those
subsidies will be extinguished.

To calculate a rate for the subsidies
that were allocated to the spin-off, i.e.,
a productive unit that was sold, we first
determined the amount of the subsidies
attributable to each productive unit by
dividing the asset value of that
productive unit by the total asset value
of SSAB in the year of the spin-off. We
then applied this ratio to the net present
value (NPV), in the year of the spin-off,
of the future benefit streams from all of
SSAB'’s prior subsidies allocable to the
POR. The future benefit streams at the
time of the sale of each productive unit
reflect the Department’s allocation over
time of prior subsidies to SSAB in
accordance with the declining balance
methodology (see section 355.49 of the
Department’s Proposed Regulations),
and reflect also the effect of prior spin-
offs of SSAB productive units.

We next estimated the portion of the
purchase price which represents
repayment of prior subsidies by
determining the portion of SSAB’s net
worth that was accounted for by
subsidies. To do that, we divided the
face value of the allocable subsidies
received by SSAB in each year from
fiscal year 1979 through fiscal year 1993
by SSAB’s net worth in the same year.
We calculated a simple average of these
ratios, which was then multiplied by the
purchase price of the productive unit.
Thus, we determined the amount of the
purchase price which represents
repayment of prior subsidies. This
amount was subtracted from the
subsidies attributed to the productive
unit at the time of sale to arrive at the
amount of subsidies allocated to the
productive unit being spun-off.

To calculate the subsidies remaining
with SSAB after privatization, we
performed the following calculations.
We first calculated the NPV of the future
benefit stream of the subsidies at the
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time of the sale of the shares. Next, we
estimated the portion of the purchase
price which represents repayment of
prior subsidies in accordance with the
methodology described in the
“Privatization” section of the General
Issues Appendix (58 FR 37217, 37259).
This amount was then subtracted from
the amount of the NPV eligible for
repayment, and the result was divided
by the NPV to calculate the ratio
representing the amount of subsidies
remaining with SSAB.

To calculate the benefit provided to
SSAB in the POR, where appropriate,
we multiplied the benefit calculated for
1994, adjusted for sales of productive
units, by the ratio representing the
amount of subsidies remaining with
SSAB after privatization. We then
divided the results by the company’s
total sales in 1994.

Analysis of Programs
I. Programs Conferring Subsidies

Programs Previously Determined to
Confer Subsidies

(1) Equity Infusions

In 1981, the Government of Sweden
(GOS) provided equity capital to SSAB
totaling 1,125 million Swedish kronor
(MSEK). Simultaneously, Granges, a
private company and the only other
shareholder at the time, contributed 375
MSEK. To persuade Granges to
contribute this equity capital, the GOS
guaranteed a specified sum to be paid to
Granges in 1991. Because of this
arrangement, we determined that the
375 MSEK paid by Granges was an
equity infusion provided indirectly by
the GOS, through Granges, specifically
to SSAB. See Final Determination (58
FR 37385, 37387).

In the Final Determination and in the
final determination in a previous
investigation of Swedish steel, Final
Affirmative Countervailing Duty
Determinations; Certain Carbon Steel
Products from Sweden (50 FR 33377;
August 19, 1985) (Final Certain Carbon
Steel Products), we determined that
SSAB was unequityworthy in 1981
when it received the equity infusions,
and that the two equity infusions are
therefore countervailable. There has
been no new information or evidence of
changed circumstances in this review to
warrant reconsideration of this
determination.

In accordance with the “Equity”
section of the General Issues Appendix,
we treated the equity infusions as
grants. To calculate the benefit from
these equity infusions for the POR, we
used the grant methodology as
described in the “Allocation

Methodology” section above. Because
the Department determined in the Final
Determination that the infusions are
non-recurring subsidies, we have
allocated the subsidies over 15 years, as
discussed in the “Allocation
Methodology” section above. As the
discount rate, we have used SSAB’s
company-specific interest rate on fixed-
rate long-term loans (see § 355.49(b)(2)
of the Proposed Regulations).

We reduced the benefit from these
equity infusions attributable to the POR
according to the methodology outlined
in the “Privatization” section above. We
then divided the result by SSAB’s total
sales for 1994. On this basis, we
preliminarily determine the net subsidy
for equity infusions to be 0.53 percent
ad valorem.

(2) Structural Loans

Under three separate pieces of
legislation, SSAB received structural
loans for investment in plant and
equipment. The loans were disbursed in
installments between 1978 and 1983.
All three loans were outstanding during
the POR.

According to the terms of the loans,
all three structural loans were interest-
free for three years from the date of
disbursement. After that time, one loan
incurred interest at a fixed rate of five
percent per annum while the other two
loans incurred interest at a variable rate
subject to change every five years. The
variable interest rate on these two loans
is set at the rate of the long-term
government bonds plus a 0.25 percent
margin. After a five-year grace period,
the principal is repaid in 20 equal
installments at the end of each calendar
year.

In Final Determination and in Final
Certain Carbon Steel Products, we
determined that these loans are
countervailable because they were
provided specifically to SSAB on terms
inconsistent with commercial
considerations. There has been no new
information or evidence of changed
circumstances in this review to warrant
reconsideration of this determination.

To calculate the benefit from the
fixed-rate structural loan, we employed
the long-term loan methodology
described in section 355.49(c)(1) of the
1989 Proposed Regulations. To calculate
the benefits from the two variable-rate
loans, we used the variable-rate long-
term loan methodology described in
section 355.49(d)(1) of the 1989
Proposed Regulations. As the discount
rate, we used SSAB’s company-specific
long-term benchmark interest rates,
previously established in the Final
Determination.

We reduced the benefit attributable to
the POR from the fixed-rate structural
loan according to the methodology
outlined in the “Privatization” section
above. We then aggregated the benefits
for the three loans (fixed interest rate
and variable interest rate) and divided
the results by SSAB’s total sales for
1994. On this basis, we preliminarily
determine the net subsidy from the
three structural loans to be 0.27 percent
ad valorem.

(3) Forgiven Reconstruction Loans

The GOS provided reconstruction
loans to SSAB between 1979 and 1985
to cover operating losses, investment in
certain plants and equipment, and for
employment promotion purposes. The
loans were interest free for three years,
after which a fixed interest rate was
charged. According to the terms of the
loans, up to half of the outstanding
amount of the loan can be written off
after the second calendar year following
the disbursement. The remainder of the
loan can be written off entirely at the
end of the ninth calendar year after
disbursement. Pursuant to the terms of
the reconstruction loans, the GOS wrote
off large portions of principal and
accrued interest on these loans between
1980 and 1990.

In the Final Determination and in
Final Certain Carbon Steel Products, we
determined that forgiveness of these
loans is countervailable. There has been
no new information or evidence of
changed circumstances in this review to
warrant reconsideration of this
determination.

To calculate the benefit, we treated
the written-off portions of the
reconstruction loans as countervailable
grants received in the years the loans
were forgiven and calculated the benefit
using the grant methodology as
described in the “Allocation
Methodology” section above. We
reduced the benefits from these grants
attributable to the POR according to the
methodology outlined in the
“Privatization” section above. We then
divided the results by SSAB’s total sales
for 1994. On this basis, we preliminarily
determine the net subsidy from the
three forgiven reconstruction loans to be
1.18 percent ad valorem.

Il. Programs Preliminarily Determined
Not to Confer Subsidies

(1) Research & Development (R&D)
Loans and Grants

The Swedish National Board for
Industrial and Technical Development
(NUTEK) provides research and
development loans and grants to
Swedish industries for R&D purposes.
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One type of R&D loan (industrial
development loans) is mostly aimed at
“new’”” industries such as the
biotechnical, electronic, and medical
industries. Another type of R&D loan
(energy efficiency loans) is directed
towards big energy consumers.

The loans accrue interest equal to the
official “‘discount” rate plus a premium
of 3.75 percent. However, no interest or
principal payments are due until the
R&D project is completed. If, upon
completion of a project, the company
wishes to use the research results for
commercial purposes, the loan must be
repaid. On the other hand, if the
company decides not to utilize the
results and, therefore, does not claim
proprietary treatment for the results,
NUTEK will forgive the loan and the
results of the research become publicly
available.

SSAB had several R&D loans
outstanding during the POR on which it
did not make either principal or interest
payments. However, under our current
pratice, we cannot determine whether
SSAB has received a countervailable
benefit until the research is completed,
and they will be able to submit
information demonstrating that the
research results are publicly available. It
is only upon completion that it will be
known (1) whether the loans are
forgiven and (2) if the loans are not
forgiven, whether the accrued interest is
less than what would accrue if the loans
are provided at commercial rates. See
Final Determination (58 FR 37385,
37390). Therefore, we will continue to
examine these R&D loans in future
administrative reviews.

As explained above, NUTEK may
forgive R&D loans if the companies
receiving them disseminate publicly the
results of the research financed by the
loans. The Department’s current
practice is to treat forgiven R&D loans as
non-countervailable if the research
results are publicly available. See Final
Determination (58 FR 37385, 37390).
During the POR, three such loans to
SSAB were forgiven. Official
documentation from NUTEK, provided
in the questionnaire response, indicates
that the results of these research projects
for which these three loans were made
to SSAB were made publicly available.
On this basis, we preliminarily
determine that these three forgiven R&D
loans did not confer countervailable
benefits on the subject merchandise
during the POR.

(2) Fund for Industry and New Business
R&D

SSAB reported in its questionnaire
response that SSAB Oxel6sund, a
subsidiary, received a conditional

repayment R&D loan from the Fund for
Industry and New Business (the Fund).

The Fund provides project financing
to firms with a budget of at least two
million Swedish kroner (MSEK), and
start-up loans to new “limited”
companies. Projects are financed
through (1) conditional repayment
loans, (2) capital in return for royalty,
(3) project guarantees, and (4) credit
guarantees for developing new products,
processes and systems, and marketing.
The terms and conditions of the
financing depend on the type of
financing provided.

In October 1992, the Fund approved
a 6-MSEK conditional repayment loan
for SSAB Oxeldsund. Only 3 MSEK of
the loan amount were disbursed. Under
the terms of the loan, 50 percent of the
principal was to be paid at the end of
1994, with the remaining 50 percent to
be paid at the end of 1995. The loan
accrued interest from the date of
disbursement at a rate equal to the
Central Bank’s “discount” rate, plus a 4
percent premium, paid quarterly, for the
prior quarter. Because the base rate
changes quarterly, we have analyzed
this loan under our variable rate loan
methodology. In Certain-Cut-to-Length
Carbon Steel Plate from Sweden;
Preliminary Results of Countervailing
Duty Administrative Review (60 FR
44017; August 24, 1995) (92/93
Preliminary Results) and Certain-Cut-to-
Length Carbon Steel Plate from Sweden;
Final Results of Countervailing Duty
Administrative Review (61 FR 5381;
February 12, 1996) (92/93 Final
Results), the previous administrative
review of this order, we found that
SSAB paid a higher interest rate for this
loan than it would have paid at the
commercial benchmark rates.
Accordingly, we determined that the
program did not confer a
countervailable benefit on the subject
merchandise during the POR. In this
review period, the entire outstanding
principal and the accrued interest was
paid.

During the POR, SSAB made two
interest payments on the loan. The first
payment was in arrears and covered the
last quarter of 1993; the second payment
was for interest accrued in 1994.
Therefore, we selected benchmarks for
both 1993 and 1994, using the same
source for benchmarks established
previously. See 92/93 Preliminary
Results and 92/93 Final Results. We
compared the interest paid by the
company with the amount of interest
that the company would have paid on
a similar loan provided at the
benchmark rates, and we factored into
the calculation the period of time in
which the interest payment was in

arrears. We found that the amount paid
by the company was slightly lower than
the amount that would have been paid
at the commercial benchmark rate.
However, the subsidy rate that would be
attributable to this loan is 0.00002
percent ad valorem. A rate this small
would not change the overall subsidy
rate for SSAB. Moreover, since the
principal of the loan was entirely repaid
during the POR, the issue of the
countervailability of the loan will not
arise in subsequent administrative
reviews. Since any benefit we would
calculate for the loan would not affect
the overall subsidy rate during the POR,
and, since there is no possibility of
future benefits from this loan, we do not
consider it necessary to make a
determination on the specificity of this
loan program and are not including it in
the calculation of these preliminary
results.

I11. Programs Preliminarily Found To Be
Not Used

We also examined the following
programs and preliminarily determine
that SSAB did not apply for or receive
benefits under them during the POR:
A. Regional Development Grants
B. Transportation Grants
C. Location-of-Industry Loans

IV. Programs Preliminarily Found To Be
Terminated

Mining Exploration Grants

Between 1983 and 1985, SSAB
received grants for exploration of new
mineral deposits in its Grangesberg
mines. In Final Determination, the
Department found that these grants were
countervailable, because they were
provided specifically to a group of
enterprises or industries (mining
companies). The amounts received
under this program were less than 0.5
percent of the value of SSAB’s total
sales for that year and were expensed in
the year of receipt in accordance with
the Allocation section of the General
Issues Appendix.

In June 1993, the mining exploration
grant program was terminated by the
Government of Sweden under law SFS
1993:693 which eliminated Namnden
for Statens Gruvegendom, the agency
that administered the program. No
grants were given to SSAB under this
program after 1985 and there were no
residual benefits during the POR from
grants previously bestowed.

Preliminary Results of Review

In accordance with section
355.22(c)(4)(ii) of the Department’s
Interim Regulations, we calculated an
individual subsidy rate for each
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producer/exporter subject to this
administrative review. For the period
January 1, 1994 through December 31,
1994, we preliminarily determine the
net subsidy for SSAB to be 1.98 percent
ad valorem for SSAB. If the final results
of this review remain the same as these
preliminary results, the Department
intends to instruct the U.S. Customs
Service to assess countervailing duties
for SSAB at 1.98 percent ad valorem.
The Department also intends to instruct
the U.S. Customs Service to collect a
cash deposit of 1.98 percent of the f.o.b.
invoice price on all shipments of the
subject merchandise from SSAB,
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
review.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies, the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. Pursuant to 19 CFR
355.22(g), for all companies for which a
review was not requested, duties must
be assessed at the cash deposit rate, and
cash deposits must continue to be
collected, at the rate previously ordered.
As such, the countervailing duty cash
deposit rate applicable to a company
can no longer change, except pursuant
to a request for a review of that
company. See Federal-Mogul
Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993) and Floral Trade Council
v. United States, 822 F.Supp. 766 (CIT
1993) (interpreting 19 CFR 353.22(e),
the antidumping regulation on
automatic assessment, which is the
analogue to 19 CFR 355.22(g), the
countervailing duty regulation on
automatic assessment). Therefore, the
cash deposit rates for all companies
except those covered by this review will
be unchanged by the results of this
review.

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at the most recent
company-specific or country-wide rate
applicable to the company. Accordingly,
the cash deposit rate that will be
applied to all non-reviewed companies
covered by this order is that established
in the most recently completed
administrative proceeding. See Certain
Cut-to-Length Carbon Steel Plate From
Sweden; Final Results of Countervailing

Duty Administrative Review, 61 FR at
5381. This rate shall apply to all non-
reviewed companies until a review of a
company assigned this rate is requested.
In addition, for the period January 1,
1994 through December 31, 1994, the
assessment rates applicable to all non-
reviewed companies covered by this
order are the cash deposit rates in effect
at the time of entry.

Public Comment

Parties to the proceeding may request
disclosure of the calculation
methodology and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit
written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the time limit for filing the
case brief. Parties who submit written
arguments in this proceeding are
requested to submit with the argument
(1) a statement of the issue and (2) a
brief summary of the argument. Any
hearing, if requested, will be held seven
days after the scheduled date for
submission of rebuttal briefs. Copies of
case briefs and rebuttal briefs must be
served on interested parties in
accordance with 19 CFR 355.38.

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under 19
CFR 355.38, are due. The Department
will publish the final results of this
administrative review, including the
results of its analysis of issues raised in
any case or rebuttal brief or at a hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1) and 19
CFR 355.22(c)(5)).

Dated: September 25, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-25411 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DS-P

Export Trade Certificate of Review

ACTION: Notice of Issuance of an
Amended Export Trade Certificate of
Review, Application No. 88-7A017.

SUMMARY: The Department of Commerce
has issued an amendment to the Export
Trade Certificate of Review granted to

Construction Industry Manufacturers
Association (CIMA) on May 26, 1989.
Notice of issuance of the Certificate was
published in the Federal Register on
June 12, 1989 (54 FR 24932). The
Certificate of review was previously
amended on April 9, 1990 (55 FR 14100,
April 16, 1990), January 3, 1991 (56 FR
843, January 9, 1991), December 11,
1991 (56 FR 65467, December 17, 1991),
October 21 1992 (57 FR 48788, October
28, 1992), and November 21, 1994 (59
FR 61877, December 2, 1994).

EFFETIVE DATE: July 17, 1996.

FOR FURTHER INFORMATION CONTACT:

W. Dawn Busby, Director, Office of
Export Trading Company Affairs,
International Trade Administration,
(202) 482-5131. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. Sections 4001-21)
authorizes the Secretary of Commerce to
issue Export Trade Certificates of
Review. The regulations implementing
Title 11l are found at 15 CFR Ch. Il Part
325 (1995).

The Office of Export Trading
Company Affairs is issuing this notice
pursuant to 15 CFR 325.6(b), which
requires the Department of Commerce to
publish a summary of a Certificate in
the Federal Register. Under Section
305(a) of the Act and 15 CFR 325.11(a),
any person aggrieved by the Secretary’s
determination may, within 30 days of
the date of this notice, bring an action
in any appropriate district court of the
United States to set aside the
determination on the ground that the
determination is erroneous.
DESCRIPTION OF AMENDED CERTIFICATE:
CIMA’s Export Trade Certificate of
Review has been amended to:

1. Add as “Member” the following
company: Allmand Bros. Inc. of
Holdrege, Nebraska.

2. Delete as ““Members” the following
companies: General Engines Co., Inc. of
Thorofare, New Jersey; and Getman
Corp. of Bangor, Michigan.

ADDITIONAL CHANGES TO CERTIFICATE
MEMBERSHIP: The following Members
have merged: Ingersoll-Rand of
Woodcliff Lake, New Jersey purchased
Blaw-Knox Construction Equipment
Corporation of Mattoon, Illinois (“‘Blaw-
Knox’’); and TEREX Corporation
purchased PPM Cranes, Inc. of Conway,
South Carolina (“PPM”). Blaw-Knox
and PPM now operate as subsidiaries
and as such will not be listed as
Members on the amended Certificate.

In addition, the American Mining
Congress was merged with the National
Coal Association to form the National
Mining Association, and the
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Manufacturers Division of the American
Mining Congress was renamed the
Manufacturers & Services Division of
the National Mining Association.

A copy of the amended Certificate
will be kept in the International Trade
Administration’s Freedom of
Information Records Inspection Facility,
Room 4102, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230.

Dated: September 25, 1996.
W. Dawn Busby,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 96-25160 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

[1.D. 082796F]

Marine Mammals; Permit No. 866
(P537)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of amendment.

SUMMARY: Notice is hereby given that a
request for amendment of scientific
research permit No. 866 submitted by
Mr. Fred A. Sharpe, Behavioral Ecology
Research Group, Department of
Biological Sciences, Simon Fraser
University, Burnaby, B.C. Canada V5A
1S6, has been granted.

ADDRESSES: The amendment and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Suite 13130, Silver Spring,
MD 20910 (301/713-2289); and

Director, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802-1668
(907/586-7221).

SUPPLEMENTARY INFORMATION: On June
26, 1996, notice was published in the
Federal Register (61 FR 33096) that an
amendment of permit no. 866, issued
July 15, 1993, had been requested by the
above-named individual. The requested
amendment has been granted under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the provisions of
§216.39 of the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (ESA 16 U.S.C. 1531 et seq.),
and the regulations governing the
taking, importing, and exporting of

endangered fish and wildlife (50 CFR
parts 217—-222). The amended permit is
effective upon signature by NMFS and
the individual named above.

Permit 866 authorizes the permit
holder to: Harass (i.e., observe/photo-
identify, conduct side-scanning sonar
activities) up to 1000 humpback whales
(Megaptera novaeangliae) per year, up
to 18 of which may be fitted with
suction cup time-depth recorders
annually through September 30, 1997.
The permit holder is also authorized to
harass up to 100 killer whales (Orcinus
orca) annually on an opportunistic basis
during the proposed humpback whale
studies. Research activities are
authorized to be conducted between
Dixon Entrance and Cross Sound.

The Permit has now been amended to
authorize the conduct of playback
studies on up to 280 humpback whales
annually, in the waters of Chatham
Strait and Frederick Sound, Alaska.
Although playback activities were
requested to be conducted over a three-
year period, the permit expires on
September 30, 1997. The permittee has
been advised that in order to continue
activities beyond that date, a permit
extension or a new permit will be
required.

Dated: August 29, 1996.
William Windom,
Acting Chief, Permits and Documentation
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 96-25367 Filed 10-2-96; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 092796C]

Marine Mammals; Scientific Research
Permit No. 1006 (P466B)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that a
permit for scientific research has been
issued to Mr. Scott D. Kraus, Edgerton
Research Laboratory, New England
Aquarium, Central Wharf, Boston,
Massachusetts 02110-3399.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Director, Northeast Region, NMFS,
One Blackburn Drive, Gloucester, MA
01930-2298 (508/281-9250); and

Director, Southeast Region, NMFS,
9721 Executive Center Drive, St.
Petersburg, FL 33702—-2432 (813/570-
5301).

SUPPLEMENTARY INFORMATION: On June
25, 1996, notice was published in the
Federal Register (61 FR 32774) that a
request for a scientific research permit
had been submitted by the above-named
applicant. The request was to harass
during photo-identification studies and
aerial, and vessel surveys, up to 350
North Atlantic right whales, up to 10
time each, annually, over a five year
period. Of these 350 animals, up to 80
may be biopsy darted, up to 10 may be
radio tagged, up to 15 may be satellite
tagged, and up to 50 may have blubber
measurements taken ultrasonically,
annually. In addition, authorization was
requested to import up to 100 and
export up to 100 tissue samples
annually, and to collect an unspecified
number of samples and/or entire
carcasses, if feasible, from up to 10 right
whale annually that die and strand
along the coast of the United States. The
requested permit has been issued under
the authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR parts 217-
222). Authorization for collection and
possession of specimens and/or whole
carcasses of dead, stranded right whales,
has not been granted, inasmuch as this
activity is more appropriately handled
through a letter of authorization from
the Northeast Region’s Stranding
Network. Issuance of this permit, as
required by the Endangered Species Act
of 1973, was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit; and
(3) is consistent with the purposes and
policies set forth in section 2 of the Act.

Dated: August 29, 1996.
William Windom,

Acting Chief, Permits and Documentation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 96—25368 Filed 10-02-96; 8:45 am]

BILLING CODE 3510-22-F
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COMMODITY FUTURES TRADING
COMMISSION

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of submission of
information collection No. 3038-0043.

SUMMARY: The Commodity Futures
Trading Commission has submitted
information collection 3038-0043, Rules
Relating to Review of National Futures

Association Decisions in Disciplinary,
Membership Denial, Registration, and
Member Responsibility Actions, and has
submitted its request to OMB for review
and clearance under the Paperwork
Reduction Act of 1980, Pub. L. 96-511.
The information collected pursuant to
these rules is used by the Commission
to review National Futures Association
proceedings.

ADDRESSES: Persons wishing to
comment on this information collection
should contact Jeff Hill, Office of
Management and Budget, Room 3228,
NEOB, Washington, D.C. 20502, (202)

395-7340. Copies of the submission are
available from Joe F. Mink, Agency
Clearance Officer, (202) 418-5170.

Title: Review of National Futures
Association Decisions in Disciplinary,
Membership Denial, Registration, and
Member Responsibility Actions.

Control Number: 3038-0043.

Action: Extension.

Respondents: National Futures
Association and parties to Part 171
proceedings.

Estimated Annual Burden: 126 hours.

Estimated Annual re- Est. avg.
Respondents Regulation (17 CFR) number of re- Sponses hours per re-
spondents P sponse
National Futures Association and parties to Part 171 pro- | Part 171 .....ccccoceiiiiiiennineenns 14 1-55 .5-3.5
ceedings.

Issued in Washington, D.C. on September
27, 1996.

Jean A. Webb,

Secretary to the Commission.

[FR Doc. 96—25370 Filed 10-2-96; 8:45 am]
BILLING CODE 6351-01-M

Sunshine Act Meeting

This is to give notice that the
Chairperson of the Commodity Futures
Trading Commission will conduct a
roundtable discussion on Wednesday,
October 16, 1996, from 1:00 to 6:00 p.m.
in the auditorium of the Chicago-Kent
College of Law, 565 West Adams Street,
Chicago, Illinois 60661-3691. The
agenda will consist of:

Exchange Order and Trade Automation
Roundtable

I. Welcome and Opening Remarks by
Roundtable Moderator, CFTC
Chairperson Brooksley Born. 1:00—
1:15 p.m.

Explanation of Roundtable Format
and Introduction of Discussants.
Discussants will include a wide
variety of individuals with vast
experience related to financial
markets.

Brief Statements from Discussants on
What They Think Most Pressing
Technology Concern For the
Industry Is.

1. Panel One: Exchange Technology
Panel. 1:15-2:00 p.m.

1. Introduction of Panel One
Speakers.

2. Topics for Discussion:

a. Description of Order Routing and
Order Delivery Systems Currently
in use and Planned by Exchanges.

b. Recent and Planned Actions to
Facilitate use of Proprietary Order-

Routing and Order-Entry Systems at
the Exchanges.

¢. What is Working and What is Not?

d. Practicability of Accelerating
Improvements to Order-Routing
Process.

e. Practicability of Further
Automation of Order-Routing
Process.

3. Discussant Group Questions for
Panel One. 2:00 - 2:45 p.m.

I1l. Panel Two: User Representatives.
2:45-3:30 p.m.

1. Introduction of Panel Two
Speakers.

2. Topics for Discussion:

a. Use of Order Routing and Trade-
Transmittal Technologies.

—What Users Like/Dislike About
Systems.

—What Future Development Users
Want.

—What Exchange Initiatives are
Necessary to Further Such
Developments.

b. Advantages/Disadvantages of
Proprietary as Opposed to Exchange
Systems.

c. Biggest Concerns About Use of
Systems.

3. Discussant Group Questions for
Panel Two. 3:30—4:15 p.m.

IV. Coffee Break 4:15-4:30 p.m.
V. Panel Three: Clearing
Representatives. 4:30-5:00 p.m.

1. Introduction of Panel Group Three
Speakers.

2. Topics for Discussion:

a. Advantages of Automated Order
Routing/Order Management
Systems From a Clearing
Perspective.

—Real-Time Clearing.

—Risk Assessment.

—Reduction in Number of Outtrades.

b. Issues Related to Integrating
Proprietary Software With
Exchange Systems.

3. Discussant Group Questions for
Panel Three. 5:00-5:30 p.m.

VI. Concluding Remarks. 5:30-5:45 p.m.

1. Concluding Remarks From
Discussants.

2. Concluding Remarks From
Chairperson Born and
Commissioners.

The purpose of the roundtable is to
serve as a forum to advance public
dialog on exchange automation issues
and to identify the obstacles and
benefits that market users believe are of
primary importance to that debate.

The roundtable is open to the public.
Chairperson Born is authorized to
conduct the roundtable in a fashion that
will, in her judgment, facilitate the
orderly conduct of business.

Issued in Washington, DC on September
30, 1996.

Andrea M. Corcoran,

Director, Division of Trading & Markets.

[FR Doc. 96—-25516 Filed 10-1-96; 12:35 pm]
BILLING CODE 6351-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

AGENCY: U.S. Consumer Product Safety
Commission, Washington, DC 20207.
TIME AND DATE: Thursday, October 10,
1996, 10:00 a.m.

LOCATION: Room 410, East West Towers,
4330 East West Highway, Bethesda,
Maryland.

STATUS: Closed to the Public.

MATTER TO BE CONSIDERED: Compliance
Status Report. The staff will brief the
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Commission on the status of various
compliance matters.

For a recorded message containing the

latest agenda information, call (301)
504-0709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East West Highway,
Bethesda, MD 20207 (301) 504-0800.

Dated: October 1, 1996.

Sadye E. Dunn,

Secretary.

[FR Doc. 96-25552 Filed 10-1-96; 2:35 pm]
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Proposed Information
Collection; Navy Recruiting Command

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Navy
Recruiting Command announces the
proposed extension of a previously
approved public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by December 2,
1996.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
Commander, Navy Recruiting Command
(Code 10D), 801 N. Randolph Street,
Arlington, VA 22203.

FOR FURTHER INFORMATION CONTACT: TO
request more information on this
proposed information collection or to
obtain a copy of the proposal and

associated collection instruments,
please write to the above address, or call
Mrs. Lambert at (703) 696-4185.

TITLE AND OMB NUMBER: Navy
Advertising Effectiveness Study (NAES);
OMB Control Number 0703—-0032.

NEEDS AND USES: The Navy Advertising
Effectiveness Study measures
advertising effectiveness and provides
data for strategies to be used in
advertising. This information is used to
determine management decisions on
objectives and strategies of advertising,
media selection, and the evaluation of
the advertising and recruiting process.
Affected Public: Individuals or
Households; Annual Burden Hours: 500;
Number of Respondents: 1,000;
Responses per Respondent: 1; Average
Burden per Response: 30 minutes;
Frequency: Semi-annually.
SUPPLEMENTARY INFORMATION: The Navy
Advertising Effectiveness Study will be
used by the Navy Recruiting Command
to provide the Navy with a tailored tool
for the allocation of resources,
management decisions on objectives
and strategies of advertising, operating
guidelines on media selection, reach,
frequency, copy content, market
penetration and evaluation of the
advertising and recruiting process.

Dated: September 20, 1996.
D.E. Koenig, Jr.,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 96-25269 Filed 10-2-96; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF ENERGY

[Dockets EA-121 and EA-122]

Application To Export Electric Energy;
Electric Clearinghouse, Inc.

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: Electric Clearinghouse, Inc.
(ECI) has submitted applications to
export electric energy to Mexico and
Canada pursuant to section 202(e) of the
Federal Power Act. ECI is a marketer of
electric energy. It does not own or
control any electric generation or
transmission facilities.

DATES: Comments, protests or requests
to intervene must be submitted on or
before October 18, 1996.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Electricity (FE-52), Office of Fuels
Programs, Office of Fossil Energy,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585 (FAX 202—-287—
5736).

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-586—
9624 or Michael Skinker (Program
Attorney) 202-586—6667.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On September 17, 1996, ECI filed two
applications with the Office of Fossil
Energy (FE) of the Department of Energy
(DOE) for authorization to export
electric energy, as a power marketer, to
Mexico (Docket EA-121) and Canada
(Docket EA—122) pursuant to section
202(e) of the FPA. ECI neither owns nor
controls any facilities for the generation
or transmission of electricity, nor does
it have a franchised service area. Rather,
ECI is a power marketer authorized by
the Federal Energy Regulatory
Commission (FERC) to engage in the
wholesale sale of electricity in interstate
commerce at negotiated rates pursuant
to its filed rate schedules.

The electric energy ECI proposes to
transmit to Mexico and Canada will be
purchased from electric utilities and
other entities as permitted by the FERC.
ECI agrees to comply with the terms and
conditions contained in the export
authorization issued for those cross-
border facilities it proposes to use as
well as any other conditions imposed by
DOE, including providing written
evidence that sufficient transmission
access to complete the export
transaction has been obtained.

In Docket EA-121, ECI proposed to
export the electric energy to Mexico
over one or more of the following
international transmission lines for
which Presidential permits (PP) have
been previously issued:

Owner Location Voltage Z?rsr;]dif&tfl
San Diego Gas & EIBCE. .......oociiiiii Miguel, CA ....cccoiiiiiiien 230 kV PP-68.
Imperial Valley, CA ............ 230 kv PP-79.
El PASO EIECIIIC ..oieiiiiiiiieeiie ettt e e e e e st e e e e s e aanaeee s Diablo, NM .............. 115 kv PP-92.
Ascarate, TX ....... 115 kV PP-48.
Central Power and Light ..........oooiiiiiiiiee e Brownsville, TX ... 138 kV PP-94.
Comision Federal De Electricidad Eagle Pass, TX ...ccccccevveenns 138 kV PP-50.
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Owner Location Voltage Ii)r:rsr;](?ter&téa}l
Laredo, TX ...cccvvvivnevineenn 138 kV PP-57.
Falcon Dam, TX .......cccceeee 138 kV Not required.
In Docket EA-122, ECI proposes to export the electric energy to Canada over one or more of the following international
transmission lines for which Presidential permits (PP) have been previously issued:
Owner Location Voltage Ii)r:rsr;](?ter&téa}l
BaASIN EIBCIIIC ..vvvviiiiieeiiiie ettt ettt ettt e s e e s e e e s e e ente e e ennaaeesnsaeeesnnneeenes Tioga, ND ...ooeevvvveeiieeeeeen. 230-kv PP-64.
Bonneville Power Administration Blaine, WA .......ccceiviieiee 2-500-kV PP-10.
Nelway, WA ......ccoocevvvveeennns 230-kv PP-36.
Nelway, WA .......ccccvviieennnne 230-kV PP-46.
(O] i74=1 g S 0 111111 SO Derby Line, VT ...ccceeeveeene 120-kV PP-66.
(D= e T1 g =To [[<To] o PO U PO UPPTROPPRURTPRTOt St. Clair, Ml ... 345-kv PP-38.
Maryville, Ml .....ccoovveviieeans 230-kv PP-21.
Detroit, Ml ......ccoovviiiiineeennn, 230-kV PP-21.
St. Clair, Ml ..ccoeeviieeiiee 345-kV PP-58.
Eastern Maine EIECt. COOP. ...cciiuiiaiiiiiiiiiie ettt e e saane e Calais, ME ........cccoveennnnnne 69-kV PP-32.
Joint Owners of Highgate Project .... Highgate, VT ....ccoocvvviieeenns 345-kv1 PP-82.
Maine Electric Power Co. ................ Houlton, ME .......c.ccecieinne 345-kv PP-43.
Maine Public Service Co. ...... Limestone, ME ................... 69-kV PP-12.
Fort Fairfield, ME ............... 69-kV PP-12.
Aroostook County, ME ....... 138-kV PP-29.
Madawaska, ME ................. 2—-69-kV PP-29.
Minnesota Power and Light Co International Falls, MN ....... 115-kV PP-78.
Minnkota Power ..........cccccoveveenns Roseau County, MN ........... 230-kv PP-61.
New York Power Authority Massena, NY ......ccccceeveennns 765-kV PP-56.
Massena, NY ......ccccoceeenns 2—-230-kV PP-25.
Niagara Falls, NY .............. 2-345-kV PP-74.
Devils Hole, NY .......cccceene 230-kv PP-30.
Niagara Mohawk POWET COIP. .....ceeiiuiiieiiieeiiieeeiiieeesieeeesaeeeessaeeesnaeeesnnaeeessnneeenes Devils Hole, NY .......ccceene 230-kv PP-31.
NOINEIN StAtES POWET ....coiiiiiiiiii ettt e s Red River, ND ..........ccceene 230-kv PP-45.
Roseau County, MN ........... 500-kV PP-63.
Vermont Electric TranSmiSSION CO ...ccocviieiiiiiieiiiee it Norton, VT ..cccoeviieiiiieeee +450-kV DC PP-76.

1These facilities were constructed at 345-kV but operated at 120-kV.

Procedural Matters

Any persons desiring to be heard or
to protest this application should file a
petition to intervene or protest at the
address provided above in accordance
with 88385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of such petitions and protests
should be filed with the DOE on or
before the date listed above. Comments
on ECI’s request to export to Mexico
should be clearly marked with Docket
EA-121. Comments on ECI’s request to
export to Canada should be clearly
marked with Docket EA-122.
Additional copies are to be filed directly
with: Peter G. Esposito, John Hengerer &
Esposito, 1200 17th Street, NW, Suite
600, Washington, D.C. 20036 (facsimile
202-429-8805) AND Kathryn L. Patton,
Regulatory Counsel, Electric
Clearinghouse, Inc., 13430 Northwest
Freeway, Suite 1200, Houston, TX
77040-6095 (facsimile 713-507—-6834).

A final decision will be made on these
applications after the environmental
impacts of the proposed actions have
been evaluated pursuant to the National
Environmental Policy Act of 1969

(NEPA), and a determination is made by
the DOE that the proposed action will
not adversely impact on the reliability
of the U.S. electric power supply
system.

Copies of these applications will be
made available, upon request, for public
inspection and copying at the address
provided above.

Issued in Washington, DC on September
27, 1996.

Anthony J. Como,

Director, Office of Coal & Electricity, Office
of Fuels Programs, Office of Fossil Energy.

[FR Doc. 96-25338 Filed 10-2-96; 8:45 am]
BILLING CODE 6450-01-P

Office of Fossil Energy
[Docket EA-123]

Application to Export Electric Energy;
PECO Energy Company

AGENCY: Office of Fossil Energy, DOE
ACTION: Notice of application.

SUMMARY: PECO Energy Company
(PECO), an investor-owned utility, has
submitted an application to export

electric energy to Canada pursuant to
section 202(e) of the Federal Power Act.
DATES: Comments, protests or requests
to intervene must be submitted on or
before October 17, 1996.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Electricity (FE-52), Office of Fuels
Programs, Office of Fossil Energy,
Department of Energy, 1000
Independence Avenue, SW.
Washington, DC 20585 (FAX 202-287—
5736).

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-586—
9624 or Michael Skinker (Program
Attorney) 202-586—6667.
SUPPLEMENTARY INFORMATION: Exports of
electric energy from the United States to
a foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On September 6, 1996, PECO filed an
application with the Office of Fossil
Energy (FE) of the Department of Energy
(DOE) for authorization to export
electric energy to Canada pursuant to
section 202(e) of the FPA. PECO, an
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investor-owned utility that owns
generation, transmission, and
distribution facilities in the vicinity of
Philadelphia, Pennsylvania, also
engages in activities similar to those of
power marketers. In this application,
PECO proposes to purchase energy for
export in the wholesale power
marketplace rather than transmit
electric energy from PECO’s own
system.

PECO asserts that the energy it
proposes to transmit to Canada would
be surplus to the requirements of the
selling utility or generator. PECO would
arrange for the exported energy to be
wheeled from the selling entities, over
existing domestic transmission
facilities, and delivered to the foreign
purchaser over one or more of the
following international transmission
lines for which Presidential permits (PP)
have been previously issued: Basin
Electric’s 230-kilovolt (kV) line at Tioga,
North Dakota (PP-64); Bonneville Power
Administration’s (BPA) 2—500-kV lines
at Blaine, Washington (PP-10); BPA’s
200—230-kV lines at Nelway, British
Columbia (PP-36, PP—46); Citizens
Utilities’ 120—kV line at Derby Line,
Vermont (PP-66); Detroit Edison’s
(Detroit) 2—345-kV lines at St. Clair,
Michigan (PP-38, PP-58); Detroit’s 230-
kV line at Maryville, Michigan (PP-21);
Detroit’s 230—-kV line at Detroit,
Michigan (PP-21); Joint Owners of the
Highgate Project’s 345—kV line (operated
at 120-kV) at Franklin, Vermont (PP—
82); Maine Electric Power Company’s
345-kV line at Houlton, Maine (P—43);
Maine Public Service’s 138-kV line at
Aroostook County, Maine (PP-29);
Minnesota Power’s 115-kV line at
International Falls, Minnesota (PP-78);
Minnesota Power’s 230-kV line at
Roseau County, Minnesota (PP-61);
New York Power Authority’s (NYPA)
2—230-kV lines at Massena, New York
(PP-25); NYPA'’s 230-kV line at Devil’s
Hole, New York (PP-30); NYPA’s 765-
kV line at Fort Covington, New York
(PP-56); NYPA'’s 2—345-kV lines at
Niagara Falls, New York (PP-74);
Niagara Mohawk Power Corporation’s
230-kV line at Devil’s Hole, New York
(PP-31); Northern States Power’s (NSP)
230-kV line at Red River, North Dakota
(PP—45); NSP’s 500-kV line at Roseau
County, North Dakota (PP-63); and
Vermont Electric Transmission
Company’s +450-kV DC line at Norton,
Vermont (PP-76).

In a related matter, in Order No. EA—
98-C, issued September 5, 1996 (Docket
EA—-98-C), PECO was authorized to
export electricity to British Columbia
Hydro & Power Authority, and other
future Canadian members of the
Western Systems Power Pool (WSPP),

under the terms and conditions of
WSPP’s pooling agreement and service
schedules approved by the Federal
Energy Regulatory Commission (FERC).

PROCEDURAL MATTERS: Any persons
desiring to be heard or to protest this
application should file a petition to
intervene or protest at the address
provided above in accordance with
§§385.211 or 385.214 of the FERC’s
Rules of Practice and Procedures (18
CFR 385.211, 385.214). Fifteen copies of
such petitions and protests should be
filed with the DOE on or before the date
listed above. Additional copies are to be
filed directly with: Marjorie R. Philips,
Esq., PECO Energy Company—Power
Team, 2004 Renaissance Boulevard,
King of Prussia, PA 19406 (facsimile
610-292-6644).

A final decision will be made on this
applications after the environmental
impacts of the proposed action have
been evaluated pursuant to the National
Environmental Policy Act of 1969
(NEPA), and a determination is made by
the DOE that the proposed action will
not adversely impact the reliability of
the U.S. electric power supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above.

Issued in Washington, DC on September
27, 1996.

Anthony J. Como,

Director, Office of Coal & Electricity, Office
of Fuels Programs, Office of Fossil Energy.

[FR Doc. 96-25339 Filed 10-2-96; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. CP96-803-000]

Alabama-Tennessee Natural Gas
Company; Notice of Request Under
Blanket Authorization

September 27, 1996.

Take notice that on September 20,
1996, Alabama-Tennessee Natural Gas
Company (Alabama-Tennessee), Post
Office Box 918, Florence, Alabama
35631, filed in Docket No. CP96-803—
000, a request pursuant to §§157.205
and 157.211 (18 CFR 157.205 and
157.211) of the Commission’s
Regulations under Natural Gas Act, for
authorization to construct and operate
facilities in Morgan County, Alabama
for the delivery of natural gas to an end-
user, Trico Steel Company, under
Alabama-Tennessee’s blanket certificate
issued in Docket No. CP85-359-000, all
as more fully set forth in the request

which is on file with the Commission
and open to public inspection.
Alabama-Tennessee states that the
facilities would consist of (1)
approximately 100 feet of 6-inch
pipeline, and (2) meter and regulator
facilities consisting of meter tubes,
valves, regulators, relief valves,
electronics, and other related
equipment. Alabama-Tennessee also
states that it estimates that the facilities
would cost approximately $185,800.
Further, Alabama-Tennessee states that
the estimated daily and annual volumes
of natural gas delivered would be 10,000
MMBtu and 3 TBtu, respectively, and
would be transported under Alabama-
Tennessee’s IT and FT rate schedules.
Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 96—-25286 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP96—-388-000]

The Brooklyn Union Gas Company v.
Transcontinental Gas Pipe Line
Corporation; Notice of Complaint

September 27, 1996.

Take notice that on September 24,
1996, pursuant to Section 5(a) of the
Natural Gas Act, 15 U.S.C. 8§ 717d, and
Rule 206 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.206,
The Brooklyn Union Gas Company
(Brooklyn Union) submitted for filing a
complaint against Transcontinental Gas
Pipe Line Corporation (Transco).

Brooklyn Union argues that Transco
has, without color of authority and in
derogation of Brooklyn Union’s rights
and entitlements under Transco’s FERC
Gas Tariff and applicable Commission
orders, refused to transport and deliver
guantities of natural gas to lawfully
nominated secondary delivery points
designated by Brooklyn Union.
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Brooklyn Union seeks a Commission
order directing Transco to permit
Brooklyn Union and other similarly
situated shippers in Zone 6 under
Transco’s Part 284 transportation rate
schedules, to nominate, schedule and
deliver gas on a secondary basis at
Transco’s Leidy, Pennsylvania and
Wharton, Pennsylvania delivery points
and any other point where Transco may
require delivery of gas for subsequent
injection pursuant to Rate Schedule
GSS.

Any person desiring to be heard or
protest said complaint should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426, in accordance with Section
385.214 and 385.211 of the
Commission’s Rules of Practice and
Procedure. All such motions or protests
must be filed on or before October 25,
1996. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room. Answers to this
complaint shall be due on or before
October 25, 1996.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25295 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP 96-804—-000]

Columbia Gas Transmission
Corporation; Notice of Request Under
Blanket Authorization

September 27, 1996.

Take notice that on September 20,
1996, Columbia Gas Transmission
Corporation (Columbia Gas), 1700
MacCorkle Avenue, S.E., Charleston,
West Virginia 25314-1599, filed in
Docket No. CP96-80-000, a request
pursuant to §8 157.205 and 157.211 of
the Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.211) for authorization to construct
and operate the facilities to establish
three additional points of delivery to
existing customers. Columbia Gas makes
such request, under its blanket
certificate issued in Docket No. CP83—
76-000, pursuant to Section 7 of the
Natural Gas Act, all as more fully set
forth in the request on file with the
commission and open to public
inspection.

Specifically, Columbia Gas is
proposing to construct and operate an
additional delivery point to Columbia
Gas of Ohio, Inc. in Holmes County,
Ohio. Columbia Gas is also proposing to
construct and operate two additional
delivery points to Mountaineer Gas
Company, in West Virginia, one of
which will be located in Wayne County,
and the other to be located in Barbour
county. It is stated that each of the
delivery points is slated to receive firm
service of up to 1.5 Dt of natural per day
and up to 150 Dt annually for
residential service under Part 284 of the
Commission’s regulation.

Columbia Gas states that the volumes
to be delivered at the proposed delivery
points will be within the certificated
entitlement of the respective customer.
Columbia Gas estimates that the
proposed delivery facilities will cost
$150 each, and that such cost will be
treated as an operating and maintenance
expense.

Any person or the Commission’s staff
may within 45 days after issuance of the
instant notice by the Commission, file
pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25287 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP96-390-000]

Columbia Gas Transmission
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

September 27, 1996.

Take notice that on September 25,
1996, Columbia Gas Transmission
Corporation (Columbia) filed revisions
to the following tariff sheets to its FERC
Gas Tariff, Second Revised Volume No.
1, to permit negotiated rate
arrangements in accordance with the
Commission’s orders on similar pipeline
filings, and in accordance with the
Commission’s January 31, 1996
Statement of Policy and Request for

Comments in Alternatives to Traditional
Cost-of-Service Ratemaking for Natural
Gas Pipelines, Docket No. RM95-6-000,
to be effective November 1, 1996:

Second Revised Sheet No. 101
First Revised Sheet No. 107
First Revised Sheet No. 116
First Revised Sheet No. 122
Second Revised Sheet No. 123
First Revised Sheet No. 132
Second Revised Sheet No. 146
Second Revised Sheet No. 147
Second Revised Sheet No. 169
First Revised Sheet No. 182
Second Revised Sheet No. 184
Second Revised Sheet No. 197
Second Revised Sheet No. 280
Third Revised Sheet No. 281
Third Revised Sheet No. 282
First Revised Sheet No. 310
Fourth Revised Sheet No. 353
Fourth Revised Sheet No. 374
Fifth Revised Sheet No. 395

Columbia states that copies of its
filing have been mailed to all firm
customers, interruptible customers, and
affected state regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.
Lois D. Cashell,

Secretary.
[FR Doc. 96—25297 Filed 10-02-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP96-389-000]

Columbia Gulf Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

September 27, 1996.

Take notice that on September 25,
1996 Columbia Gulf Transmission
Company (Columbia Gulf) filed
revisions to the following tariff sheets to
its FERC Gas Tariff, Second Revised
Volume No 1, to permit negotiated rate
arrangements in accordance with the
Commission’s orders on similar pipeline
filings, and in accordance with the
Commission’s January 31, 1996
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““Statement of Policy and Request for
Comments” in Alternatives to
Traditional Cost-of-Service Ratemaking
for Natural Gas Pipelines, Docket No.
RM95-6-000, to be effective November
1, 1996:

First Revised Original Sheet No. 039

First Revised Original Sheet No. 046

1st Revised Third Revised Sheet No. 054
1st Revised Second Revised Sheet No. 055
2nd Revised Second Revised Sheet No. 062
1st Revised Second Revised Sheet No. 063
Second Revised Sheet No. 144

Second Revised Sheet No. 145

Second Revised Sheet No. 146

2nd Revised First Revised Sheet No. 163
Third Revised Sheet No. 193

Second Revised Sheet No. 205

Second Revised Sheet No. 220

Columbia Gulf states that copies of its
filing have been mailed to all firm
customers, interruptible customers, and
affected state regulatory commissions.

Any person desiring to be heard or
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules of Practice and
Procedure. All such motions or protests
must be filed as provided in Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96—25296 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-326—-011]

Natural Gas Pipeline Company of
America; Notice of Compliance Filing

September 27, 1996.

Take notice that on September 25,
1996, Natural Gas Pipeline Company of
America (Natural) tendered for filing
proposed changes in its FERC Gas
Tariff, Sixth Revised Volume No. 1
(Tariff), to become effective December 1,
1995.

Natural states that the purpose of this
filing is to comply with the
Commission’s letter order issued
September 13, 1996, which required
Natural to revised its compliance filing
to reflect the change to make
discountable Natural’s $10 charge for

unauthorized overruns under Rate
Schedules ITS and BESS.

Natural requests waiver of its Tariff
and the Commission’s Regulations to
the extent necessary to permit the tariff
sheets submitted to become effective
December 1, 1995.

Natural states that copies of the filing
are being mailed to Natural’s
jurisdictional customers, interested state
regulatory agencies and all parties on
the official service lists in Docket Nos.
RP95-326—-008 and RP96-128-001.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with 18 CFR
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25293 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP96-793-000]

Panhandle Eastern Pipe Line
Company; Notice of Request Under
Blanket Authorization

September 27, 1996.

Take notice that on September 17,
1996, Panhandle Eastern Pipe Line
Company (Panhandle), P.O. Box 1642,
Houston, Texas 772511642, filed in
Docket No. CP96-793-000 a request
pursuant to Sections 157.205 and
157.211 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.211) for
authorization to establish a point of
interconnection to be located in
Sangamon County, Illinois, for delivery
of natural gas to the City of Springfield,
Ilinois-City Water Light and Power
(Springfield CWL&P) under Panhandle’s
blanket certificate issued in Docket No.
CP83-83-000, pursuant to Section 7(c)
of the Natural Gas Act, all as more fully
set forth in the request that is on file
with the Commission and open to
public inspection.

Panhandle proposes to establish and
install a point of interconnection on its
system to serve an end-user, Springfield
CWL&P’s peaking power project located
in Sangamon County, Illinois.

Panhandle states the interconnect will
include a tap, minor connecting pipe,
measuring and regulating station with
flow control and electronic flow
measurement equipment.

In addition to the facilities described
above, Panhandle proposes to construct
approximately 3,000 feet of 10-inch
pipeline and pressure regulation
consisting of a 4-inch pressure control
valve and associated 6-inch piping.
Panhandle states that Springfield
CWL&P will own and operate these
proposed facilities.

Panhandle advises the proposed
facilities will initially be utilized to
deliver up to 40,000 Dt per day of
natural gas to Springfield CWL&P.
Panhandle states the pipeline will be
designed to deliver up to 75,000 Dt per
day at a maximum allowable operating
pressure of 850 p.s.i.g. Panhandle states
the proposed facilities will be located
entirely on its existing right-of-way.

Panhandle indicates that Springfield
CWL&P will reimburse them 100 per
cent for the costs and expenses incurred
for installing the tap and appurtenant
facilities and for installing Springfield
CWL&P’s proposed facilities. Panhandle
estimates the total costs to construct
these new facilities to be approximately
$1,174,000.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25285 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP96-340-001]

Questar Pipeline Company; Notice of
Tariff Filing

September 27, 1996.

Take notice that on September 25,
1996, Questar Pipeline Company
(Questar) tendered for filing to become
part of its FERC Gas Tariff, First Revised
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Volume No. 1, Substitute Third Revised
Sheet Nos. 52 and 68 and Substitute
Original Sheet No. 52A, to be effective
September 14, 1996.

Questar states that the proposed tariff
sheets, which are being filed in
compliance with the Commission’s
September 12, 1996, Order in the
referenced docket, have been revised to
be consistent with recent Commission
precedent as addressed in that order.

Questar states further that a copy of
this filing has been served upon its
customers, the Public Service
Commission of Utah and the Wyoming
Public Service Commission.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with 18 CFR
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96—25294 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. GT96-100-000]

Transcontinental Gas Pipe Line
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

September 27, 1996.

Take notice that on September 24,
1996 Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing to become part of its FERC Gas
Tariff, Third Revised Volume No. 1 and
Original Volume No. 2, certain revised
tariff sheets which are enumerated in
Appendix A attached to the filing. The
proposed effective date of such tariff
sheets is November 15, 1996.

Transco states that the purpose of the
instant filing is to terminate Section 7(c)
firm transportation service under Rate
Schedules X-322 and X-323 and to
convert such services to service
provided under Rate Schedule FT
pursuant to Transco’s blanket
transportation certificate and Part 284 of
the Commission’s regulations effective
November 15, 1996. In that regard,
Transco and its APEC shippers have
agreed that, as part of the conversion
process, converting APEC shippers will

be entitled to elect annual firm
transportation service in lieu of seasonal
(November 15 through March 31)
service. Public Service Electric and Gas
Company (PSE&G) and South Jersey Gas
Company (South Jersey) timely notified
Transco of their election to convert their
APEC service to annual firm
transportation service.

Transco states that the rates
applicable to the converted service are
the generally applicable charges under
Rate Schedule FT (including fuel), plus
reservation and commodity rate
surcharges as set forth on Original Sheet
No. 40E to Transco’s Third Revised
Volume No. 1 Tariff. Original Sheet No.
40E sets forth the charges applicable to
APEC firm transportation service which
has been converted from individually
certificated Section 7(c) firm
transportation service to annual firm
transportation service under Transco’s
blanket certificate and Part 284 of the
Commission’s regulations.

Transco states that copies of the filing
are being mailed to PSE&G, South Jersey
and interested State Commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with 18 CFR
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in § 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96—-25289 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP96-812-000]

Wyoming Intestate Company, Ltd.;
Notice of Application

September 27, 1996.

On September 24, 1996, Wyoming
Interstate Company, Ltd. (Applicant),
P.O. Box 1087, Colorado Springs,
Colorado 80944 filed an application
under Section 7(b) of the Natural Gas
Act to abandon a transportation service
for Northern Natural Gas Company
(Northern) and for authorization under
Section 7(c) to provide transportation
service for Barret Resources
Corporation, Questar Energy Trading
Company and Western Gas Resources,

Inc., all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Applicant and Northern entered into
a Service Agreement dated August 15,
1983 which provided for the
transportation of 89,000 Mcf/d through
Applicant’s system for delivery to
Trailblazer Pipeline Company at the
easternmost point on Applicant’s
system. The Northern has entered into
prearranged long term capacity releases
with three shippers for the capacity
which it holds on Applicant’s system.
The term of the releases is from
November 1, 1996 until January 1, 2004,
the day the Northern agreement with
Applicant ends. The Shippers are: (i)
Barrett Resources Corporation—20,000
Mcf/d, (ii) Questar Energy Trading
Company—40,000 Mcf/d and (iii)
Western Gas Resources, Inc.—29,000
Mcf/d.

Any person desiring to be heard or to
make any protest with reference to this
application should on or before October
18, 1996, file with the Federal Energy
Regulatory Commission, Washington
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken, but will not serve to make the
protestants parties to the proceedings.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
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unnecessary for Applicant to appear or
be represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 96—-25288 Filed 10—2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RM95-8-000; RM94-7-001]

Notice of Extension of Time and
Clarifying Service and Docketing
Procedures

September 27, 1996.

In the matter of Promoting Wholesale
Competition Through Open Access Non-
discriminatory Transmission Services by
Public Utilities and Recovery of Stranded
Costs by Public Utilities and Transmitting
Utilities.

This Notice extends the date by which
public utilities that are members of tight
power pools or are within loose power
pools must take service under joint
pool-wide open access transmission pro
forma tariffs. It also extends the date by
which public utilities that are members
of holding companies must begin to take
service under their system-wide tariffs.

Order No. 888

In Order No. 888, the Commission
required that public utilities that are
members of tight power pools or are
within loose power pools file joint pool-
wide Final Rule pro forma tariffs no
later than December 31, 1996 and begin
to take service under those tariffs for all
pool transactions no later than
December 31, 1996. The Commission
also required that they file reformed
power pooling agreements no later than
December 31, 1996.2

With respect to public utility holding
companies (except the Central and
South West (CSW) System), the
Commission required public utilities
that are members of holding companies
to file a single system-wide Final Rule
pro forma tariff permitting transmission
service across the entire holding
company system at a single price within
60 days of publication of the Final Rule
in the Federal Register.® As to CSW, the
Commission directed the public utility
subsidiaries of CSW to file no later than
December 31, 1996, a system tariff that
provides comparable service to all

1Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities, and Recovery of
Stranded Costs by Public Utilities and Transmitting
Utilities, 61 FR 21540 (May 10, 1996); FERC Stats.
& Regs. 131,036 (Order No. 888), reh’g pending.

261 FR at 21594 and 21694; Order No. 888,
mimeo at 270-73 and 780-81.

361 FR at 21594 and 21694; Order No. 888,
mimeo at 274 and 780-81.

wholesale users on the CSW System.4
Moreover, the Commission extended the
date by which public utilities that are
members of holding companies must
take service under the system tariff for
wholesale trades between and among
the public utility operating companies
within the holding company system to
no later than December 31, 1996.

The Commission also noted that
registered holding companies may need
to reform their holding company
equalization agreements to recognize the
non-discriminatory terms and
conditions of transmission service
required under the Final Rule pro forma
tariff.5> However, it did not set a date by
which reformed equalization
agreements should be filed.

Discussion

Under Order No. 888, the joint pool-
wide section 206 compliance tariffs
would become effective December 31,
1996, and the requirement to take
service under those tariffs would be
effective no later than December 31,
1996; however, proposed amendments
to the related pooling agreements would
need to be made pursuant to section 205
of the FPA and could not become
effective until 60 days after filing (i.e.,
60 days after December 31, 1996 for
those utilities that file on December 31,
1996). The Commission believes it is
important to review in tandem the
revised tariffs and proposed power pool
amendments, and to have the
opportunity to act on both prior to their
effectiveness. Accordingly, in order to
permit Commission review of both the
joint pool-wide tariffs and the amended
power pooling agreements required by
Order No. 888 prior to the time the
tariffs become effective, the Commission
will extend the date by which public
utilities that are members of tight power
pools or are within loose power pools
must begin to take service under new
pool-wide tariffs. Joint pool-wide
section 206 compliance tariffs must be
filed no later than December 31, 1996,
and pool members must begin to take
service under the tariffs 60 days after
the section 206 filing.6 Amendments to

461 FR at 21595 and 21694; Order No. 888,
mimeo at 276 and 780-81.

561 FR at 21595 and 21694; Order No. 888,
mimeo at 27677 and 780-81.

6 As a reminder to affected entities, the
Commission will assign OA docket designations to
the joint pool-wide section 206 compliance tariff
filings and will provide notice of such filings with
a period of 30 days for interested entities to
respond. See Order Clarifying Order Nos. 888 and
889 Compliance Matters, 76 FERC 161,009 (1996)
(Clarifying Order). In addition, as also explained in
the Clarifying Order, electronic versions of the
compliance tariff filings must be submitted for
posting on the Commission’s Electronic Bulletin

power pool agreements also must be
filed no later than December 31, 1996,
and will take effect 60 days after filing
unless otherwise ordered by the
Commission.”

The Commission also will give
members of public utility holding
companies, including CSW, an
extension of time to begin to take
service under their system-wide tariff
until no later than March 1, 1997, which
is 60 days after December 31, 1996. This
is consistent with our treatment of
power pools.

By direction of the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 96—-25357 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2146-074]

Alabama Power Company; Notice of
Availability of Environmental
Assessment

September 27, 1996.

An environmental assessment (EA) is
available for public review. The EA is
for an application to lease 150 acres of
project lands within the Coosa River
Project boundary, to the Town of
Leesburg, Alabama, for the purposes of
constructing a recreational park. The EA
finds that approval of the application
would not constitute a major federal
action significantly affecting the quality
of the human environment. The portion
of the Coosa River Project affected by
the issuance of this lease is located on
the northeast shore of the Weiss
Reservoir in Cherokee County, Alabama.

The EA was written by staff in the
Office of Hydropower Licensing,
Federal Energy Regulatory Commission.
Copies of the EA can be viewed at the
Commission’s Reference and
Information Center, Room 1C-1, 888
First Street, N.E., Washington, D.C.,
20426. Copies can also be obtained by

Board and copies of the compliance filings must be
provided on electronic diskette (via overnight
delivery) to any eligible customer (as well as any
state regulatory agency) that requests a copy. In
order to receive such a copy, a request must be
made prior to the date the compliance tariff is filed
and must include an indication of the entity’s
agreement to pay the costs associated with such
service. Moreover, we will require loose and tight
power pools, as defined in Order No. 888, to serve
copies of their compliance filings (via overnight
wholesale service from the pool after the date of
issuance of the Open Access NOPR and on the state
agencies that regulate public utilities in the states
of the power pools and customers.

7 Any amended pooling agreements, as well as
any reformed equalization agreements, will be
designated ER dockets, consistent with the
Commission’s current practice.
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calling the project manager, Patti
Pakkala at (202) 219-0025.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25290 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01—M

888 First Street N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25355 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 11499-000; Project No. 11500—
000]

Armstrong Energy Resources; Notice
of Extension of Time

September 27, 1996.

Take notice that a 90-day extension of
time for filing comments on Scoping
Document | issued July 24, 1996, in the
above referenced proceedings is granted.
Comments which were due October 7,
1996, will now be due by January 6,
1997.

A subsequent public scoping meeting
concerning the impact of transmission
line right-of-way will be conducted at a
future date following public notice of
such meeting.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25292 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 3574-004 Montana]

Continental Hydro Corporation; Notice
of Availability of Environmental
Assessment

September 27, 1996.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission)
Regulations, 18 CFR Part 380 (Order No.
486, 52 F.R. 47897), the Office of
Hydropower Licensing has reviewed the
application for an original, major license
for the Tiber Dam Hydroelectric Project
(project), and has prepared a Final
Environmental Assessment (EA) for the
project. The project is located at the
Bureau of Reclamation’s existing Tiber
Dam and Lake Elwell, on the Marias
River in Liberty County, Montana.

In the final EA, the Commission’s staff
has analyzed the existing and potential
future environmental impacts of the
project and has concluded that licensing
the project, with appropriate
environmental protective or
enhancement measures, would not
constitute a major federal action that
would significantly affect the quality of
the human environment.

Copies of the EA are available for
review in the Public Reference Branch,
Room 2A, of the Commission’s offices at

[Project No. 2569-004; Project No. 2538—
001]

Niagara Mohawk Power Corporation
Beebee Island Corporation; Notice of
Availability of Final Environmental
Assessment

September 27, 1996.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission’s)
Regulations, 18 CFR Part 380 (Order No.
486, 52 FR 47897), the Office of
Hydropower Licensing has reviewed the
applications for new licenses for the
Black River and Beebee Island Projects
located in Jefferson County, New York,
and has prepared a Final Environmental
Assessment (FEA) for the projects. In
the FEA, the Commission’s staff has
analyzed the potential environmental
impacts of the existing projects and has
concluded that approval of the projects,
with appropriate environmental
protection or enhancement measures,
would not constitute a major federal
action significantly affecting the quality
of the human environment.

Copies of the FEA are available for
review in the Public Reference Branch,
Room 2A of the Commission’s offices at
808 First Street, N.E., Washington, D.C.
20426.

For further information, please
contact James Hunter at (202) 219-2839.
Lois D. Cashell,

Secretary.
[FR Doc. 96-25291 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2275-001]

Public Service Company of Colorado;
Notice of Availability of Final
Environmental Assessment

September 27, 1996.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission)
regulations, 18 CFR Part 380 (Order No.
486, 52 FR 47897), the Office of
Hydropower Licensing has reviewed the
application for a subsequent license for
the existing Salida Hydroelectric
Project, located on the South Arkansas
River and on Fooses Creek in Chaffee
County, Colorado, near the town of

Poncha Springs, and has prepared a
final environmental assessment (EA) for
the project.

On April 7, 1995, staff issued and
distributed to all parties a draft EA, and
requested that comments on the draft
EA be filed with the Commission within
30 days. Comments were filed and are
addressed in the final EA.

In the final EA, the Commission’s staff
has analyzed the existing and potential
future environmental impacts of the
project and has concluded that approval
of the project, with appropriate
environmental protective or
enhancement measures, would not
constitute a major federal action that
would significantly affect quality of the
human environment.

Copies of the final EA are available for
review in the Public Reference Branch,
Room 2-A, of the Commission’s offices
at 888 First Street, N.E., Washington,
D.C. 20426.

Lois D. Cashell,

Secretary.

[FR Doc. 9625356 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP96-545-000; CP96-545—
001; CP96-671-000; CP96-721-000]

Transcontinental Gas Pipe Line
Corporation; National Fuel Gas Supply
Corporation; Tennessee Gas Pipe Line
Company; Notice of Intent To Prepare
an Environmental Assessment for the
Proposed Seaboard Expansion and
1997 Niagara Expansion Projects,
Request for Comments on
Environmental Issues

September 27, 1996.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental assessment (EA) that will
discuss the environmental impacts of
the construction and operation of the
facilities proposed in the SeaBoard
Expansion Project and 1997 Niagara
Expansion Project.? This EA will be
used by the Commission in its decision-
making process to determine whether an
environmental impact statement is
necessary and whether to approve the
project.

Summary of the Proposed Projects

Transcontinental Gas Pipe Line
Corporation (Transco) wants to expand
the capacity of its facilities in

1Transcontinental Gas Pipe Line Corporation’s,
National Fuel Gas Supply Corporation’s, and
Tennessee Gas Pipe Line Company’s applications
were filed with the Commission under Section 7 of
the Natural Gas Act and Part 157 of the
Commission’s regulations.
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Pennsylvania and New Jersey to
transport an additional 115 million
cubic feet per day (MMcfd) of natural
gas to customers in Pennsylvania,
Delaware, New Jersey, and New York.
To transport those volumes, Transco
requests Commission authorization, in
Docket Nos. CP96—-545-000 and CP96—
545-001, to:

¢ Construct and operate 10.6 miles of
36-inch-diameter pipeline loop 2 in
Clinton and Lycoming Counties,
Pennsylvania (Haneyville Loop);

e Construct and operate 6.7 miles of
36-inch-diameter pipeline loop in
Lycoming County, Pennsylvania
(Williamsport Loop);

¢ Construct and operate 5.5 miles of
42-inch-diameter pipeline loop in
Middlesex and Union Counties, New
Jersey (New Jersey Mainline Loop);

¢ Replace 6.3 miles of 12-inch-
diameter pipeline with 6.3 miles of 36-
inch-diameter pipeline in Burlington
County, New Jersey (Trenton-Woodbury
Replacement);

¢ Install a 12-inch-diameter tap in
Chester County, Pennsylvania (Delaware
Power & Light Lateral Hot Tap);

¢ Install 15,000 additional
horsepower (hp) at Compressor Station
205 in Mercer County, New Jersey;

« Operate six existing compressors at
an uprated horsepower for a total of
1,740 hp at Compressor Station 200 in
Chester County, Pennsylvania; and

« Modify the Linden Regulator
Station in Union County, and the
Milltown Regulator Station (and install
a new pig launcher/receiver assembly)
in Middlesex County, New Jersey.

National Fuel Gas Supply Corporation
(National Fuel) wants to transport up to
48,000 dekatherms of natural gas per
day (Dthd) (about 48 MMcfd) from the
Niagara import point to the
interconnections between the National
Fuel and Transco facilities at Leidy and
Wharton, Pennsylvania. To transport
those volumes, National Fuel requests
Commission authorization, in Docket
No. CP96-671-000, to:

¢ Increase the hp of 5 compressor
units for a total of 1,300 hp at its
existing Concord Compressor Station in
Erie County, New York;

« Abandon 4 compressor units,
totalling 1,290 hp and install 1 new
2,250 hp compressor at its existing
Ellisburg Compressor Station in Potter
County, Pennsylvania; and

¢ Increase the maximum allowable
operating pressure of its existing Line X-
North and Line XM-2 from 720 to 780

2 A loop is a segment of pipeline that is usually
installed adjacent to an existing pipeline and
connected to it at both ends. A loop allows more
gas to be moved through that part of the pipeline
system.

pounds per square inch gauge (psig) by
installing or replacing valves, pressure
control devices, and station piping at 7
existing metering and regulating stations
in Erie and Niagara Counties, New York.

Tennessee Gas Pipe Line Company
(Tennessee) operates the Lockport
Compressor Station in Niagara County,
New York which is jointly-owned with
National Fuel. for National Fuel to
transport additional volumes proposed
in its 1997 Niagara Expansion Project,
Tennessee requests Commission
authorization, in Docket No. CP96-721—
000, to:

« Uprate an existing compressor unit
by 1,000 hp at its existing Lockport
Compressor Station (CS 230C) in
Niagara County, New York to expand
the capacity of National Fuel’s and
Tennessee’s jointly-owned Niagara Spur
Loop Line.

The general location of the project
facilities is shown in appendix 1. Figure
1 shows the general location of
Transco’s proposed SeaBoard Expansion
Project and Figure 2 shows the general
location of National Fuel’s proposed
1997 Niagara Expansion Project which
includes Tennessee’s proposed Niagara
Spur Loop Line Project.3

Land Requirements for Construction

Construction of Transco’s proposed
facilities would affect about 326.5 acres
of land. Of this amount about 89.2 acres
(27 percent) would be within existing,
cleared rights-of-way. Following
construction, about 253.1 acres of land
would be restored and allowed to revert
to its former use and 73.4 acres would
be maintained as new permanent
pipeline right-of-way. Extra temporary
work spaces would be required at
various locations, including road,
stream, and large wetland crossings. In
addition, equipment staging and storage
areas would be needed.

Construction of the pipelines would
require a 75-foot-wide right-of-way. The
Haneyville and Williamsport Loops
would be constructed at an offset of 25
feet from existing pipelines and would
require about 44.8 and 26.1 acres of new
permanent right-of-way, respectively.
The Trenton-Woodbury Replacement
would be installed in the same location
as the existing 12-inch-diameter
pipeline after it is removed and would
not require any new permanent right-of-
way. For about 3.8 miles of the New
Jersey Mainline Loop no new permanent

3The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available from the Commission’s Public Reference
and Files Maintenance Branch, 888 First Street,
NE., Room 2A, Washington, DC 20426, or call (202)
208-1371. Copies of the appendices were sent to all
those receiving this notice in the mail.

right-of-way would be required because
it would be constructed entirely within
existing Public Service Electric & Gas or
Transco rights-of-way. About 0.6 mile of
the New Jersey Mainline Loop would
require about 2.5 acres of new
permanent right-of-way.

Additions or expansions at
Compressor Station 200, the Linden
Regulator Station, and the Milltown
Regulator Station would be within
existing fence lines and would not
require additional land. An existing 4.5-
acre fenced area at Compressor Station
205 may be expanded and require an
additional 0.3 acre of land. Installation
of the Delaware Power & Light Lateral
Hot Tap would temporarily affect 0.5
acre of land all of which would be
located in Transco’s existing right-of-
way.

Construction of National Fuel’s and
Tennessee’s proposed facilities would
occur within existing fence lines and
would not require additional land.
Increase in the maximum allowable
operating pressure on National Fuel’s
Line X—North and Line XM-2 pipelines
would not require any ground
disturbance.

The EA Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us to
discover and address concerns the
public may have about proposals. We
call this “scoping”. The main goal of the
scoping process is to focus the analysis
in the EA on the important
environmental issues. By this Notice of
Intent, the Commission requests public
comments on the scope of the issues it
will address in the EA. All comments
received are considered during the
preparation of the EA. State and local
government representatives are
encouraged to notify their constituents
of this proposed action and encourage
them to comment on their areas of
concern.

The EA will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project under these general
headings:

¢ Geology and soils

e Land use

¢ Water resources and wetlands

¢ Vegetation and wildlife

¢ Threatened and endangered species

e Cultural resources

¢ Hazardous waste

« Air quality and noise
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We will also evaluate possible
alternatives to the proposed project or
portions of the project, and make
recommendations on how to lessen or
avoid impacts on the various resource
areas.

Our independent analysis of the
issues will be in the EA. Depending on
the comments received during the
scoping process, the EA may be
published and mailed to Federal, state,
and local agencies, public interest
groups, interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service list for
this proceeding. A comment period will
be allotted for review if the EA is
published. We will consider all
comments on the EA before we
recommend that the Commission
approve or not approve the project.

Currently Identified Environmental
Issues

We have already identified several
issues that we think deserve attention
based on a preliminary review of the
proposed facilities and the
environmental information provided by
Transco, National Fuel, and Tennessee.
Keep in mind that this is a preliminary
list. The list of issues may be added to,
subtracted from, or changed based on
your comments and our analysis. For
Transco’s proposed SeaBoard Expansion
Project the issues are:

 Effects of blasting on water wells,
structures, septic systems, and other
utilities;

¢ Crossing of Pine and Lycoming
Creeks, two of the largest waterbodies
crossed in Pennsylvania;

¢ Crossing of high quality, trout
stocked or coldwater fisheries in
Pennsylvania, including North Fork
Tombs Run, Lower Pine Bottom Run,
and Staver Run;

« Crossing of significant wetlands
associated with Woodbridge Creek,
Marshes Creek, and Rahway River in
New Jersey;

¢ Clearing of trees and disturbance of
wildlife habitat;

¢ Construction through Tiadaghton
State Forest and State Game Land No.
89 in Pennsylvania;

¢ Crossing of potential geologic and
soil hazard areas, including areas of
severe erosion (slopes greater than 6
percent grade) or areas prone to rock
failure in Pennsylvania;

« Potential to expose contaminated
soils in New Jersey;

« Potential to encounter acid soils in
New Jersey;

« Crossing of a property eligible for
the National Register of Historic Places;

» Construction in heavily congested
residential, commercial, and industrial
areas; and

* Potential to increase noise levels.

For National Fuel’s proposed 1997
Niagara Expansion Project, which
includes Tennessee’s proposed Niagara
Spur Loop Line Project, the issues are:

« Construction in residential,
commercial, and industrial areas; and

» Potential to increase noise levels.

Public Participation and Scoping
Meeting

You can make a difference by sending
a letter addressing your specific
comments or concerns about the project.
You should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative routes), and measures to
avoid or lessen environmental impact.
The more specific your comments, the
more useful they will be. Please follow
the instructions below to ensure that
your comments are received and
properly recorded:

« Address your letter to: Lois Cashell,
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426;

* Reference Docket Nos. CP96-545—
000 and CP96-545-001 for Transco’s
SeaBoard Expansion Project; CP96-671—
000 for National Fuel’s 1997 Niagara
Expansion Project; and CP96-721-000
for Tennessee’s Niagara Spur Loop Line
Project.

« Send a copy of your letter to: Ms.
Lauren O’Donnell, EA Project Manager,
Federal Energy Regulatory Commission,
888 First Street, NE., Room 72-57,
Washington, DC 20426; and

« Mail your comments so that they
will be received in Washington, DC on
or before October 28, 1996.

If you wish to receive a copy of the
EA, you should request one from Ms.
O’Donnell at the above address.

Becoming an Intervenor

In addition to involvement in the EA
scoping process, you may want to
become an official party to the
proceeding or become an “‘intervenor”.
Among other things, intervenors have
the right to receive copies of case-
related Commission documents and
filings by other intervenors. Likewise,
each intervenor must provide copies of
its filings to all other parties. If you
want to become an intervenor you must
file a motion to intervene according to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214) (see appendix 2).

The date for filing of timely motions
to intervene in this proceeding has
passed. Therefore, parties now seeking

to file late interventions must show
good cause, as required by section
385.214(b)(3), why this time limitation
should be waived. Environmental issues
have been viewed as good cause for late
intervention. You do not need
intervenor status to have your scoping
comments considered.

Additional information about the
proposed project is available from Ms.
Lauren O’Donnell, EA Project Manager,
at (202) 208—-0325.

Lois D. Cashell,

Secretary.

[FR Doc. 96—-25284 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-M

[Project Nos. 2631-000, et al.]

Hydroelectric Applications
[International Paper Company, et al.];
Notice of Applications

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

la. Type of filing: Notice of Intent to
File An Application for a New License.

b. Project No.: 2631.

c. Date filed: August 8, 1996.

d. Submitted By: International Paper
Company, current licensee.

e. Name of Project: Woronoco.

f. Location: On the Westfield River,
near the Town of Russell, Hampden
County, Massachusetts.

g. Filed Pursuant to: Section 15 of the
Federal Power Act, 18 CFR 16.6 of the
Commission’s regulations.

h. Effective date of original license:
May 1, 1965.

i. Expiration date of original license:
September 1, 2001.

j. The project consists of: (1) The 985-
foot-long, 30-foot-high North Dam
having a 320-foot-long concrete-gravity
spillway section surmounted by 2.5-
foot-high flashboards and having a 6-
foot-wide, 6-foot-high steel sluice gate,
and a 655-foot-long earthfill section; (2)
the 350-foot-long, 53-foot-high concrete-
gravity South Dam having an overflow
spillway surmounted by 2.5-foot-high
flashboards and having a 6-foot-wide, 6-
foot-high steel sluice gate; (3) a reservoir
having a 46-acre surface area at normal
pool elevation 231.5 feet msl; (4) a
headgate house containing a trash rack
with power rake and a timber gate; (5)
an 11-foot-diameter, 550-foot-long steel
penstock; (6) a powerhouse containing
three generating units with a total
installed capacity of 2,690-kW; (7) a
switching station; and (8) appurtenant
facilities.

k. Pursuant to 18 CFR 16.7,
information on the project is available
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at: International Paper Company, 34
Valley View Avenue, Woronoco, MA
01097.

I. FERC contact: Charles T. Raabe
(202) 219-2811.

m. Pursuant to 18 CFR 16.8, 16.9, and
16.10 each application for a new license
and any competing license applications
must be filed with the Commission at
least 24 months prior to the expiration
of the existing license. All applications
for license for this project must be filed
by September 1, 1999.

2a. Type of filing: Notice of Intent to
File An Application for a New License.

b. Project No.: 2694.

c. Date filed: August 9, 1996.

d. Submitted By: Nantahala Power
and Light Company, current licensee.

e. Name of Project: Queens Creek.

f. Location: On Queens Creek, in
Macon County, NC.

g. Filed Pursuant to: 18 CFR 16.6 of
the Commission’s regulations.

h. Effective date of original license:
May 1, 1965.

i. Expiration date of original license:
September 30, 2001.

j. The project consists of: (1) A 78-
foot-high, 382-foot-long earth and rock-
fill dam having a low level conduit; (2)
a reservoir having a 35 acre surface area
and a 718-acre-foot useful storage
capacity at normal pool elevation 3,025
feet U.S.C. & G.S. datum; (3) a 135-foot-
long side-channel spillway excavated in
rock; (4) a 24-inch-diameter, 6,590-foot-
long steel penstock; (5) a powerhouse
containing a generating unit with a
capacity of 1,440-kW; and (6)
appurtenant facilities.

k. Pursuant to 18 CFR 16.7,
information on the project is available
at: Nantahala Power and Light
Company, 17 West Main Street,
Franklin, NC 28734, (704) 524-2121.

I. FERC contact: Charles T. Raabe
(202) 219-2811.

m. Pursuant to 18 CFR 16.19 and
16.20, each application for a new or
subsequent license and any competing
license applications must be filed with
the Commission at least 24 months prior
to the expiration of the existing license.
All applications for license for this
project must be filed by September 30,
1999.

3a. Type of filing: Notice of Intent to
File An Application for a New License.

b. Project No.: 2090.

c. Date filed: August 29, 1996.

d. Submitted By: Green Mountain
Power Corporation, current licensee.

e. Name of Project: Waterbury.

f. Location: On the Little River, in the
Town of Waterbury, Washington
County, Vermont.

g. Filed Pursuant to: Section 15 of the
Federal Power Act, 18 CFR 16.6 of the
Commission’s regulations.

h. Effective date of original license:
September 1, 1951.

i. Expiration date of original license:
August 31, 2001.

j. The project consists of: (1) A
powerhouse containing a 5,520-kW
generating unit; (2) a substation; (3) a 4-
mile-long, 33-kV transmission line; and
(4) appurtenant facilities.

k. Pursuant to 18 CFR 16.7,
information on the project is available
at: Green Mountain Power Corporation,
25 Green Mountain Drive, South
Burlington, VT 05403, (802) 864-5731.

|. FERC contact: Charles T. Raabe
(202) 219-2811.

m. Pursuant to 18 CFR 16.8, 16.9, and
16.10 each application for a new license
and any competing license applications
must be filed with the Commission at
least 24 months prior to the expiration
of the existing license. All applications
for license for this project must be filed
by August 31, 1999.

4a. Type of Application: Approval of
Revised Exhibit Drawings and
Amendment of License.

b. Project No: 2219-011.

c. Date Filed: March 1, 1995.
Supplemental Filing: July 1, 1996.

d. Applicant: Garkane Power
Association.

e. Name of Project: Boulder Creek
Hydropower Project.

f. Location: Garfield County, Boulder,
Utah.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. Section 791(a)—825(r).

h. Applicant Contact: Mr. Mike
Avant, Garkane Power Association, 56
East Center Street, P.O. Box 790,
Richfield, UT 84701, (801) 896-5403.

i. FERC Contact: Susan Tseng, (202)
219-2798.

j. Comment Date: October 31, 1996.

k. Description of Project: The licensee
filed a revised exhibit K drawing
showing that the project boundary has
been decreased to 36.86 acres of federal
lands.

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

5a. Type of Application: Non-Project
Use of Project Lands and Waters.

b. Project Name and No: Catawba-
Wateree Project, FERC Project No. 2232—
331.

c. Date Filed: August 9, 1996.

d. Applicant: Duke Power Company.

e. Location: Mecklenburg, North
Carolina, Overlook Subdivision on
Mountain Island Lake near Charlotte.

f. Filed pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(r).

g. Applicant Contact: Mr. E.M.
Oakley, Duke Power Company, P.O. Box
1006 (EC12Y), Charlotte, NC 28201—
1006, (704) 382-5778.

h. FERC Contact: Brian Romanek,
(202) 219-3076.

i. Comment Date: November 1, 1996.

j. Description of the filing:
Application to grant an easement of 5
acres of project land to Overlook
Properties, Inc. to construct a private
residential marina consisting of 180
floating boat slips. The proposed marina
would provide access to the reservoir
for residents of Overlook Subdivision.
The proposed marina facility would
consist of an access ramp and a floating
slip facility. The slips would be
anchored by using self-driving piles.

k. This notice also consists of the
following standard paragraphs: B, C1,
D2.

6a. Type of filing: Notice of Intent to
File An Application for a Subsequent
License.

b. Project No.: 3052.

c. Date filed: August 9, 1996.

d. Submitted By: City of Black River
Falls, current licensee.

e. Name of Project: Black River Falls.

f. Location: On the Black River, in the
City of Black River Falls and the Towns
of Brockway, Komensky, and Adams,
Jackson County, WI.

g. Filed Pursuant to: 18 CFR 16.6 of
the Commission’s regulations.

h. Effective date of original license:
April 1, 1962.

i. Expiration date of original license:
August 30, 2001.

j. The project consists of: (1) Three
separate concretegravity non-overflow
structures; (2) a 221-foot-long gated
spillway with eight 20-foot-wide, 14-
foot-high steel tainter gates; (3) a
flashboard spillway section; (4) a
forebay and headworks; (5) a 198-acre
reservoir; (6) a concrete powerhouse
containing two generating units with a
total installed capacity of 920-kW; and
(7) appurtenant facilities.

k. Pursuant to 18 CFR 16.7,
information on the project is available
at: Municipal Utilities, 119 North Water
Street, Black River Falls, WI 54615,
(715) 284-9463.

|. FERC contact: Charles T. Raabe
(202) 219-2811.

m. Pursuant to 18 CFR 16.19 and
16.20, each application for a new or
subsequent license and any competing
license applications must be filed with
the Commission at least 24 months prior
to the expiration of the existing license.
All applications for license for this
project must be filed by August 30,
1999.

7a. Type of Application: Surrender of
License.

b. Project No: 3131-032.

c. Date Filed: August 16, 1996.

d. Applicant: SR Hydropower Inc.
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e. Name of Project: Brockway Mills.

f. Location: Williams River, in
Windham County, Vermont.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. Section 791(a)-825(r).

h. Applicant Contact: Mr. John M.
Rais, RR2, Box 372R, Chester, Vermont
05143, (802) 875—4053.

i. FERC Contact: Hillary Berlin, (202)
219-0038.

j. Comment Date: November 1, 1996.

k. Description of Application: The
licensee has applied to surrender the
license because the equipment and
property have been repossessed by the
lender.

I. The notice also consists of the
following standard paragraphs: B, C1,
and D2.

8a. Type of Application: Surrender of
Exemption.

b. Project Nos: 8321-006.

c. Date Filed: August 2, 1996.

d. Applicant: Murray W. Thurston,
Inc.

e. Name of Project: Thurston Mill
Dam Hydroelectric Project.

f. Location: On the Swift River,
Oxford County, Maine.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Murray W.
Thurston, P.O. Box H, Rumford, ME
04276, (207)364—7921.

i. FERC Contact: Lynn R. Miles (202)
219-2671.

j. Comment Date: November 5, 1996.

k. Description of the Proposed Action:
The exemption holder seeks to
voluntarily surrender its exemption for
the existing project.

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

9a. Type of Application: Surrender of
Exemption.

b. Project No: 8746-003.

c. Date Filed: August 21, 1996.

d. Applicant: Logan Hickerson.

e. Name of Project: Fairfield Mill.

f. Location: Garrison Fork Creek, in
Bedford County, Tennessee.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. Section 791(a)-825(r).

h. Applicant Contact: Mr. Logan
Hickerson, 123 Samsonite Blvd.,
Murfreesboro, Tennessee 37129, (615)
890-7901.

i. FERC Contact: Hillary Berlin, (202)
219-0038.

j. Comment Date: November 5, 1996.

k. Description of Application: The
exemptee has applied to discontinue the
operation of this project and surrender
the exemption.

I. The notice also consists of the
following standard paragraphs: B, C1,
and D2.

Standard Paragraphs

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST"”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

D2. Agency Comments—Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency’s comments must also
be sent to the Applicant’s
representatives.

Dated: September 20, 1996, Washington,
D.C.

Lois D. Cashell,

Secretary.

[FR Doc. 96-25354 Filed 10-2-96; 8:45 am]
BILLING CODE 6717-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreement(s) Filed

The Commission hereby gives notice
of the filing of the following
agreement(s) under the Shipping Act of
1984.

Interested parties can review or obtain
copies of agreements at the Washington,

DC offices of the Commission, 800
North Capitol Street, NW., Room 962.
Interested parties may submit comments
on an agreement to the Secretary,
Federal Maritime Commission,
Washington, DC 20573, within 10 days
after the date this notice appears in the
Federal Register.

Agreement No.: 203-011524-001.

Title: Star/Seatrade Cooperative
Working Agreement.

Parties: Star Reefers, Seatrade Group
N.V.

Synopsis: The proposed amendment
would delete the authority of the parties
to discuss and agree on rates and other
transportation terms. The parties have
requested a shortened review period.

Dated: September 27, 1996.

By Order of the Federal Maritime
Commission.

Ronald D. Murphy,

Assistant Secretary.

[FR Doc. 96-25316 Filed 10-2-96; 8:45 am]
BILLING CODE 6730-01-M

Ocean Freight Forwarder License;
Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Freight Forwarders,
Federal Maritime Commission,
Washington, DC 20573.

Senrac Transportation Services, 7215
Logging Trail, Humble, TX 77346,
Jeannine A. Herndon, Sole Proprietor

Fracht FWO Inc., 2200 Broening
Highway, Suite 240, Baltimore, MD
21224. Officers: Marie M. Wyatt,
President, Mark D. Knox, Director.
Dated: September 30, 1996.

Joseph C. Polking,

Secretary.

[FR Doc. 96-25315 Filed 10-2-96; 8:45 am]

BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
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and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. Once the application has
been accepted for processing, it will also
be available for inspection at the offices
of the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act,
including whether the acquisition of the
nonbanking company can ‘‘reasonably
be expected to produce benefits to the
public, such as greater convenience,
increased competition, or gains in
efficiency, that outweigh possible
adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of
interests, or unsound banking practices”
(12 U.s.C. 1843). Any request for
a hearing must be accompanied by a
statement of the reasons a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute,
summarizing the evidence that would
be presented at a hearing, and indicating
how the party commenting would be
aggrieved by approval of the proposal.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than October 28,
1996.

A. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. ADbanc, Inc., Ogallala, Nebraska; to
acquire 53.93 percent of the voting
shares of The First State Bank,
Lodgepole, Nebraska.

Board of Governors of the Federal Reserve
System, September 27, 1996.

Jennifer J. Johnson

Deputy Secretary of the Board

[FR Doc. 96—25308 Filed 10-2-96; 8:45 am]
BILLING CODE 6210-01-F

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies That are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation
Y, (12 CFR Part 225) to engage de novo,
or to acquire or control voting securities
or assets of a company that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.25 of Regulation
Y (12 CFR 225.25) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
Once the notice has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act, including whether
consummation of the proposal can
“reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of
interests, or unsound banking practices”
(12 U.S.C. 1843). Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than October 17, 1996.

A. Federal Reserve Bank of
Philadelphia (Michael E. Collins, Senior
Vice President) 100 North 6th Street,
Philadelphia, Pennsylvania 19105:

1. Prime Newco, Inc., Philadelphia,
Pennsylvania; (to be renamed Prime
Bancorp, Inc.) to acquire Prime Bank,
Philadelphia, Pennsylvania, and thereby
indirectly acquire Prime Abstract, Inc.,
Philadelphia, Pennsylvania, and thereby
engage in operating a savings bank,
pursuant to § 225.25(b)(9) of the Board’s

Regulation Y; in community
development activities, pursuant to §
225.25(b)(6) of the Board’s Regulation Y;
and in real estate title abstracting,
pursuant to Federal Reserve Board
Order, The First National Company, 81
Fed. Res. Bull. 805 (1995).

B. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. Pioneer Bankcorp, Inc., Clewiston,
Florida; to engage de novo through its
subsidiary, Development Investments,
Inc., Clewiston, Florida, in community
development activities designed
primarily to promote community
welfare, pursuant to § 225.25(b)(6) of
the Board’s Regulation Y. The activity
will be conducted throughout the State
of Florida.

C. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. Anita Bancorporation, Newton,
lowa; to acquire 50 percent of the voting
shares of Rolling Hills Insurance
Agency, L.C., Atlantic, lowa, and
thereby engage in insurance agency
activities, pursuant to § 225.25(b)(8) of
the Board’s Regulation Y. The remaining
50 percent of the voting shares are
owned by McCauley Insurance Agency,
Atlantic, lowa.

Board of Governors of the Federal Reserve
System, September 27, 1996.

Jennifer J. Johnson

Deputy Secretary of the Board

[FR Doc. 96-25309 Filed 10-02-96; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[Announcement No. 704]

Community-Based Human
Immunodeficiency Virus (HIV)
Prevention Projects

Introduction

The Centers for Disease Control and
Prevention (CDC) announces the
expected availability of fiscal year (FY)
1997 funds for cooperative agreements
for HIV prevention projects for minority
and other community-based
organizations (CBOSs) serving
populations at increased risk of
acquiring or transmitting HIV infection.

CDC is committed to achieving the
health promotion and disease
prevention objectives of “Healthy
People 2000,” a national activity to
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reduce morbidity and mortality and
improve the quality of life. This
announcement relates to the priority
areas of Educational and Community-
Based Programs, HIV Infection, and
Sexually Transmitted Diseases (STDs). It
addresses the ‘“Healthy People 2000
objectives by providing support for
primary prevention for persons at
increased risk for HIV infection and by
increasing the availability and
coordination of prevention and early
intervention services for HIV-infected
persons. A summary of the HIV-related
objectives will be included in the
application kit. (To order a copy of
“Healthy People 2000,” see the section
entitled ““Where to Obtain Additional
Information.”)

Preapplication Workshops

The following preapplication
technical assistance workshops will be
held to assist all prospective applicants
in understanding CDC application
requirements and program priorities:

10/11 Washington, DC
National Skills Building Conference,
Washington Hilton Towers, 1919
Connecticut Ave. NW
10/15 San Juan, PR
Sands Hotel—Isla Verde, San Juan
10/15 Detroit, Ml
Dept. of Health, Herman Kiefer Health
Center, 1151 Taylor St., 7th Floor
Chapel
10/16 Dallas, TX
Holiday Inn, 3005 W. Airport
Freeway, (Bedford, TX)
10/16 Philadelphia, PA
Doubletree Hotel, Broad Street at
corner of Locust Street
10/16 St. Louis, MO
St. Louis City Health Dept., 634 N.
Grand Ave., Conference Rm 100
10/16 Orlando, FL
Radisson Hotel, 60 S. lvanhoe Blvd.
10/17 Ft. Lauderdale, FL
Broward County Public Library, 1350
E. Sunrise Blvd., Suite 100
10/18 Kansas City, MO
Bartle Hall Convention Center, 301
West 13th St.
10/18 Austin, TX
Red Lion Inn, 6121 North I-35 Hwy
290
10/21 Memphis, TN
State Tech Inst.—Farris Auditorium,
5983 Macon Cove
10/21 Seattle, WA
Wyndham Garden Hotel Sea/Tac,
18118 Pacific Highway South
10/21 Cleveland, OH
Cleveland Convocation Center, 2000
Prospect Avenue
10/22 Minneapolis, MN
Minnesota American Indian Women’s
Resource Center, 2300-15th Ave S.
10/23 Denver, CO

Cherry Creek Inn, 600 S. Colorado
Blvd
10/24 Atlanta, GA
Holiday Inn, 130 Clairmont Ave.,
(Decatur, GA)
10/24 Richmond, VA
Sheraton Airport, 4700 S. Laburnum
Ave.
10/24 Chicago, IL
Chicago Public Library, Harold
Washington Center, 400 South State
St.
10/25 Washington, DC
American Society of Association
Executives, 1575 | Street NW
10/25 Phoenix, AZ
State Health Dept., 1740 West Adams
St., 4th floor Conf. Room A/B,
10/28 Rock Hill, SC
Baxter Hood Center, 452 S. Anderson
Rd.
10/28 Boston, MA
Dept. of Public Health, 250
Washington Street
10/29 New York, NY
New York Hilton Conference Center,
1335 Avenue of the Americas, 53rd
to 54th St.
10/29 Orange Co, CA
Red Lion Inn, 3050 Bristol St. (Costa
Mesa, CA)
10/30 New Orleans, LA
Radisson Inn New Orleans Airport,
2150 Veterans Blvd. (Kenner, LA)
10/30 North Haven, CT
Holiday Inn North Haven, 201
Washington Ave.
10/31 Oakland, CA
Oakland Marriott, 1001 Broadway St.,
11/01 Somerset, NJ
Woodbridge Hilton, 120 Wood Ave.
South, (Iselin, New Jersey)

All workshops are scheduled from
9:00 a.m.—4:00 p.m. and are being held
in the high HIV prevalence Metropolitan
Statistical Areas.
Application kits will be available at
the workshops.
Conference calls for States/territories
categorized as low HIV prevalence
geographi